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APPELLANTS’ STATEMENT PURSUANT TO CPLR §5531

The index number of the case in the court below 1s 904235-22.

The full names of the original parties are set forth in the caption. There have been no
changes, other than that on July 8, 2022, pursuant to the “ethics commission reform act of
2022, Respondent/Defendant Joint Commission on Public Ethics (JCOPE) was shut
down — replaced by the Commission on Ethics and Lobbying in Government (COELIG).

The action was commenced in Supreme Court, Albany County.

This action was commenced on June 7, 2022 by the filing of a Verified
Petition/Complaint, an RJI, and an Order to Show Cause for mandamus, declaratory
relief, and a preliminary injunction to stay the “ethics commission reform act of 2022”
from taking effect on July 8, 2022 and to enjoin JCOPE from closing on that date.

On June 23, 2022, all Respondents/Defendants were personally served with the
Verified Petition/Complaint and a Notice of Petition, whose requested relief — based on
what had occurred in connection with Petitioners/Plaintiffs’ OSC for a preliminary
injunction and TRO — now included transfer/removal to federal court or certification of
the question and directing Respondent/Defendant Attorney General Letitia James to
identify:

“i. that a determination has been made, pursuant to Executive Law §63.1 as to
the ‘interest of the state’ herein; and

i1. that a determination has been made that she can ethically, lawfully, and
constitutionally represent her fellow respondents/defendants herein, where
she is a party with direct financial and other interests, as in the March 5,
2021 complaint filed with JCOPE against her (Exhibit D to the verified
petition/complaint)”.

On September 1, 2023, by a Verified Amendment to their Verified Petition/Complaint,
served via NYSCEF, Petitioners/Plaintiffs supplemented their first and fifth causes of
action to include the certiorari provided for by Article 78.

This is a hybrid Article 78 proceeding, CPLR §3001 declaratory judgment action, and
State Finance Law Article 7-A citizen-taxpayer action against public officers and bodies
who have violated mandatory statutory, constitutional, and rule provisions to corrupt
New York state governance, misappropriate vast amounts of taxpayer monies, and
insulate themselves from ethics complaints. In addition to the mandamus, certiorari, and
other declarations the Verified Petition/Complaint seeks with respect to its ten causes of
action, it additionally seeks an order:

Xii



“referring respondents to the Public Integrity Section of the U.S.
Department of Justice’s Criminal Division for investigation and
prosecution of their public corruption, obliterating constitutional, lawful
governance and stealing taxpayer monies, documentarily-established by
petitioners’ interrelated complaints to the New York State Joint
Commission on Public Ethics, to the Legislative Ethics Commission, to
the New York State Inspector General, to the New York State
Commission on Judicial Conduct, to the Appellate Division attorney
grievance committees, and to the Unified Court System’s Inspector
General, among other ethics oversight and enforcement entities”.

6. These are two appeals: (1) from a November 23, 2022 “Decision, Order and Judgment”
of Ulster County Supreme Court Justice David Gandin, entered on that date, which
contains NO judgment; and (2) from Justice Gandin’s February 15, 2023 Decision and
Order, entered on February 16, 2023.

7. These appeals are being perfected on a full, reproduced record.

Xiii
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NYSCEF DOC. NO. 78 RECEI VED NYSCEF: 08/17/2022
AG's August 16, 2022 Letter Request, Granted by Justice Gandin [R.597]

OFFICE OF THE ATTORNEY GENERAL

LETITIA JAMES DivisioN OF STATE COUNSEL
ATTORNEY GENERAL Limication Burear

: 8 I
August 16,2022 3/16[2L - Reguesd gronted. Respondeat s
J V(5518 shall be Ry P(J
Hon. David Gandin :
Supreme Court Justice ot ?, Do \wovds
Ulster County Courthouse
285 Wall Street
Kingston, NY 12401

Re: Center for Judicial Accountability, Inc. et al. v. New York State Commission on
Public Ethics, et al.; 904235-22 (Sup. Ct, Albany Cty.)

Dear Judge Gandin:

[ write at this time on behalf of Respondents to request permission to file a memorandum
of law in response to Petitioners’ application for a preliminary injunction and also in support of a
cross-motion to dismiss, to contain no more than 8,000 words, in light of the number of claims
raised in the Petition/Complaint and the number of Respondents/Defendants.

In this hybrid Article 78 proceeding and declaratory judgment action, the
Petition/Complaint consists of 54 pages and raises multiple causes of action, including claims
brought under Article 78 for mandamus relief and claims seeking declaratory injunctive relief. A
brief of less than 7,000 words would not adequately address each of the issues raised in the
petition/complaint and the preliminary injunction application. A longer brief would put the Court
in a better position to resolve the issues before it.

Thank you for your attention to this matter.

Respectfully.

By: /s/ Guegeny . Redriquez
Gregory J. Rodriguez

Assistant Attorney General

(518) 776-2612
Gregory.Rodriguez(@ag.ny.gov

cc: Elana Ruth Sassower (via NYECF)

THE CAPITOL, ALBANY, NEW YORK 12224-0341 @ PHONE (518) 776-2300 @ FAX (518) 915-7738 * NOT FOR SERVICE OF PAPERS
WWW.AGNY.GOV

R.597
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NYSCEF DOC. NO. 79 RECEI VED NYSCEF: 08/ 18/ 2022
AG's August 18, 2022 Notice of Cross-Motion to Dismiss Verified Petition [R.598-599]

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

In the Matter of the Application of
ELENA RUTH SASSOWER, CENTER FOR
JUDICIAL ACCOUNTABILITY, INC,,

Petitioners-Plaintiffs,

NOTICE OF CROSS
MOTION
-against-
Index No. 904235-22

NEW YORK STATE JOINT COMMISSION ON
PUBLIC ETHICS, et d.,

Respondents-Defendants.

PLEASE TAKE NOTICE that upon the annexed Affidavit of Emily Logue, Affidavit of
Leslie M. Arp, and the accompanying memorandum of law, Respondents-Defendants New Y ork
State Joint Commission on Public Ethics, Legidative Ethics Commission, New York State
Inspector General, Kathy Hochul, in her official capacity as Governor of the State of New Y ork;
Andrea Stewart-Cousins, in her official capacity as Temporary President of the NY S Senate, and
the New York State Senate, Carl Heastie, in his official capacity as Assembly Speaker, and the
New York State Assembly, Letitia James, in her official capacity as Attorney General of the State
of New Y ork, Thomas DiNapoli, in his official capacity as Comptroller of the State of New Y ork
will move at a Term of the Supreme Court, held in and for the County of Albany, at the Albany
County Court House, Albany, New Y ork on September 22, 2022 at 9:30 am., or as soon thereafter
as counsal can be heard, for an order pursuant to CPLR 3211(a)(1), 3211(a)(3), 3211(a)(7) CPLR

7804(f) and granting dismissal of the Verified Petition/Complaint, and aternatively, in the event

o
=h
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NYSCEF DOC. NO. 79 RECEI VED NYSCEF: 08/ 18/ 2022
AG's August 18, 2022 Notice of Cross-Motion to Dismiss Verified Petition [R.598-599]

that the motion is denied, for leave to serve an answer, within thirty days, and for such other relief
as may be just and proper.

Pursuant to CPLR § 2214(b), responsive papers, if any, are required to be served upon the
undersigned at least seven (7) days before the return date of this motion.

Dated: Albany, New Y ork
August 18, 2022
LETITIA JAMES
Attorney General of the State of New Y ork
Attorney for Respondents-Defendants
The Capitol
Albany, New York 12224

By: /s / Guegony §. Roduiguez
Gregory J. Rodriguez
Assistant Attorney General, of Counsel
Telephone: (518) 776-2612

Fax: (518) 915-7738 (Not for service of papers)

TO: Petitioners Center for Judicial Accountability, Inc., and
Elena Ruth Sassower (via NYSECF)

Printed [Reproduced] on Recycled Paper 2
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Respondents/Defendants New York State Joint Commission on Public Ethics (“JCOPE”);
Legislative Ethics Commission (“LEC”); New York State Offices of the Inspector General; Kathy
Hochul, in her official capacity as Governor of the State of New York; Andrea Stewart-Cousins,
in her official capacity as Temporary Senate President; the New York State Senate; Carl Heastie,
in his official capacity as Assembly Speaker; the New York State Assembly; Letitia James, in her
official capacity as Attorney General of the State of New York; and Thomas DiNapoli, in his
official capacity as Comptroller of the State of New York (hereafter collectively “Respondents™),
by their attorney, Letitia James, Attorney General of the State of New York, respectfully submit
this memorandum of law (i) in opposition to Plaintiffs/Petitioners’ (hereafter ‘Petitioners”)
request for preliminary injunctive relief and (ii) in support of Respondents’ cross-motion to dismiss
the Verified Petition/Complaint, NYECF No. 1 (hereafter “Petition”), pursuant to CPLR
3211(a)(1), 3211(a)(3) and 3211(a)(7).

PRELIMINARY STATEMENT

In this hybrid CPLR article 78 proceeding and declaratory judgment action, Petitioners
request that this Court take the extraordinary step of declaring as unconstitutional, unlawful and
void (1) Part QQ of the Education, Labor Housing and Family Assistance Budget Bill #S.8006-
C/A.9006-C - the “Ethics Commission Reform Act of 2022”; (2) the entire State Budget for fiscal
year 2022-23; (3) Budget Bill S.8001-A/A.9001-A; (4) various appropriations from the 2022-23
state budget; and (5) Public Officers Law 8§ 108.2(b). Petitioners also seek mandamus relief
directing (1) JCOPE “to comply with Executive Law 94.13(a) and (b)” related to seven complaints
filed by Petitioners; (2) JCOPE to issue Annual Reports for 2020 and 2021; (3) the New York

State Inspector General to handle Petitioners’ complaint dated November 21, 2021; (4) the LEC
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to issue annual reports for 2020 and 2021, and (5) Temporary Senate President Stewart-Cousins
and Assembly Speaker Heastie to appoint a ninth member to the Legislative Ethics Commission.

By Amended Order to Show Cause dated July 8, 2022, Petitioners seek an order (1)
granting Petitioners “a TRO pending a hearing on, and determination of, their entitlement to a
preliminary injunction to stay” the Ethics Commission Reform Act of 2022 (“ECRA”); and (2)
granting Petitioners “a preliminary injunction establishing their summary judgment entitlement to
a declaration that . . . the ethics reform act of 2022 - was enacted in violation of mandatory
provisions of the New York State constitution, statutes, legislative rules, and caselaw and must
therefore be declared unconstitutional, unlawful, and void.”* NYECF No.75.

Petitioners’ request for a preliminary injunction must be denied as Petitioners cannot
satisfy the demanding standard imposed upon movants seeking the extraordinary remedy of
injunctive relief. First, Petitioners fail to state a claim for relief that is plausible on its face, and,
therefore, fail to demonstrate that they are likely to succeed on the merits. As an enactment of the
Legislature, ECRA and the resulting replacement of JCOPE with a Commission on Ethics and
Lobbying in Government (“COELIG”), is presumed constitutional and petitioners cannot meet the
heavy burden of establishing its unconstitutionality. Second, Plaintiffs fail to make an adequate
showing of irreparable harm. Third, the balance of equities weighs in favor of Respondents and
the public interest.

Further, the causes of action raised in the Petition should be dismissed because Petitioners
lack standing and their claims are not justiciable, the Petition fails to state a claim under Article 78

for mandamus relief, Respondents Hochul, Stewart-Cousins and Heastie are entitled to immunity

! Petitioners’ applications for a TRO were previously denied. NYECF Nos. 41, 75)
2

R.60
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from Petitioners’ claims, Petitioners fail to state a claim that the state budget is unconstitutional,
and Respondents James and DiNapoli are not proper respondents.
In sum, Plaintiffs’ motion for a preliminary injunction must be denied, and the Petition
should be dismissed in its entirety.
ARGUMENT

POINT I

PETITIONERS’ MOTION FOR A
PRELIMINARY INJUNCTION SHOULD BE DENIED

A preliminary injunction is a “drastic remedy” that should be issued “sparingly.” Kuttner
v. Cuomo, 147 A.D.2d 215, 218 (3d Dept. 1989). To prevail on a motion for a preliminary
injunction, the moving party must establish: “(1) the likelihood of success on the merits; (2)
irreparable injury absent granting the preliminary injunction; and (3) a balancing of the equities.”
Id. Each of these requirements must be satisfied by admissible evidence that is “clear and
convincing.” East Riv. Fifties Alliance, Inc. v. City of New York, 178 A.D.3d 492, 493 (1% Dept.
2020) (motion for preliminary injunction must be supported by admissible evidence); County of
Suffolk v. Givens, 106 A.D.3d 943, 944 (2d Dept. 2013) (applying clear and convincing evidence
standard). Further, “[b]efore granting a preliminary injunction the party seeking the relief must
demonstrate a strong probability of ultimate success and thus a clear right to the relief sought.”
Rick J. Jarvis Assocs. v Sotler, 216 A.D.2d 649, 650 (3d Dept. 1995).

As an initial matter, Petitioners’ request for a preliminary injunction is improper “because
it would upset, rather than maintain, the status quo and would effectively grant the ultimate relief
sought.” Moltisanti v East Riv. Hous. Corp., 149 A.D.3d 530, 531 (1st Dept. 2017).

For the reasons set forth below, Petitioners fail to meet their heavy burden for obtaining a

preliminary injunction.

=
=
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A. PETITIONERS FAIL TO DEMONSTRATE A LIKELIHOOD OF SUCCESS
ONTHE MERITS

1. ALL CLAIMS BROUGHT BY CENTER FOR JUDICIAL ACCOUNTABILITY, INC.
(“CJA”) MUST BE DISMISSED

As a non-attorney, Petitioner Sassower cannot represent the interests of the corporate
petitioner in this action. CPLR 321(a) prohibits the appearance of a “corporation or voluntary
association” in this judicial proceeding other than by an attorney. See CPLR 321(a). The Petition
describes  Petitioner CJA as “a national non-partisan, non-profit  citizens’
organization...incorporated in 1994 under the laws of the State of New York.” NYECF No. 1, |
4. Petitioners bring this action pro se and, upon information and belief, Petitioner Sassower is not
an attorney admitted to practice law in the State of New York. Center for Judicial Accountability,
Inc. v. Cuomo, 167 A.D.3d 1406, 1409 (3d Dept. 2018). Therefore, pursuant to CPLR 321(a), any
claims alleged in the Petition on behalf of Petitioner CJA must be dismissed. 1d. Seealso Naroor
v. Gondal, 5 N.Y.3d 757, 757 (2005); Barretta Realty Skylinev. Principal Land Abstract, LLC, 38
Misc. 3d 146(A) (2d Dept. 2013).

2. PETITIONERS LACK STANDING

Standing is a threshold legal requirement for a party seeking to challenge a governmental
action, imposing upon the complaining party an obligation to demonstrate that he or she has
suffered an injury in fact that is both distinct from that of the general public and "fall[s] within the
zone of interests or concerns sought to be promoted or protected by the statutory provision under
which the agency has acted." Davisv. N.Y. Sate Dep't of Educ., 96 A.D.3d 1261, 1262 (3d Dept.
2012)(citation omitted); see Matter of Diederich v &. Lawrence, 78 A.D.3d 1290, 1291 (2010), Iv
dismissed and denied 17 N.Y.3d 782 (2011); Matter of Humane Socy. of U.S, Inc. v Brennan, 63

A.D.3d 1419, 1420 (2009).


https://advance.lexis.com/api/document/collection/cases/id/55XW-WWH1-F04J-73F9-00000-00?page=1262&reporter=3325&cite=96%20A.D.3d%201261&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/55XW-WWH1-F04J-73F9-00000-00?page=1262&reporter=3325&cite=96%20A.D.3d%201261&context=1000516
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Article 78 standing has traditionally been limited to persons whose interests are directly
affected by the action of the body whose action is being challenged. Black Inst. v. De Blasio,
2022 NY Slip Op 30521(U), (Sup. Ct. New York Cty. 2022).

In their first cause of action, Petitioners allege that they sent complaints to JCOPE
concerning various alleged violations of Public Officers Law (“POL”) § 74 by various state
officials. NYECF No. 1, pp. 16-21. They further allege that, pursuant to Executive Law § 94,
JCOPE was automatically required to send “15-day letters” to the subjects of their complaints. 1d.
Petitioners seek a mandamus to compel JCOPE to issue those letters. 1d.

In Sassower v. Comnn on Judicial Conduct of N.Y., 289 A.D.2d 119 (1st Dept. 2001),
Petitioner Sassower brought an Article 78 proceeding seeking to compel the Commission on
Judicial Conduct to investigate her complaint of judicial misconduct. Id. at 119. The First
Department held that “inasmuch as petitioner has failed to demonstrate that she personally suffered
some actual or threatened injury as a result of the putatively illegal conduct, she lacks standing to
sue the Commission.” Id. Similarly here, Petitioners cannot show that they suffered actual injury
as a result of JCOPE’s alleged wrongful conduct. See Matter of Thomasv. N.Y.C. Dep't of Educ.,
137 A.D.3d 642, 643 (1st Dept. 2016). Moreover, Petitioners do not "fall within the zone of
interests . . . sought to be promoted or protected” by Executive Law § 94.13(a). Seeid. The former
version of Executive Law § 94.13(a), in place during JCOPE’s tenure, was designed to protect the
subject of a complaint filed with JCOPE so that he/she has notice of the alleged violations and is
able to prepare a defense against the alleged violations. See Affidavit of Emily Logue (“Logue
Affd.”), 11 7,8. Therefore, Petitioners’ first cause of action should be dismissed pursuant to CPLR

3211(a)(3) for lack of standing.
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Similarly, Petitioners lack standing to assert a claim for mandamus in the second, third,
fourth and fifth causes of action as they fail to demonstrate that they suffered some actual or
threatened injury from the misconduct alleged in those claims. Petitioners also do not “fall within
the zone of interests sought to be promoted or protected” by: Executive Law 8§ 94.9(1)(i) (Annual
Reports by JCOPE [second cause of action]); Legislative Law § 80.1 and § 80.4 (concerning the
functions, powers and duties of the Legislative Ethics Commission [third cause of action]);
Legislative Law § 80.7(1) (annual reports of Legislative Ethics Commission [fourth cause of
action]); and Executive Law Article 4-A and § 53 (duties of Inspector General [fifth cause of
action]).

Petitioners also fail to establish taxpayer standing. Article 7-A of New York Finance Law
provides standing to citizen taxpayers against an officer of the state who “has caused, is now
causing, or is about to cause a wrongful expenditure, misappropriation, misapplication or any other
illegal or unconstitutional disbursement of state funds.” N.Y. State Fin. L. § 123-b (McKinney
2009) (emphasis supplied). “Standing pursuant to State Finance Law § 123-b is narrowly
construed . . . .” Kennedy v. Novello, 299 A.D.2d 605, 607 (3d Dept. 2002), appeal denied, 99
N.Y.2d 507 (2003) (citing Rudder v. Pataki, 93 N.Y.2d 273, 281 (1999)); accord, Humane Society
of the United Sates v. Empire Devt. Corp., 53 A.D.3d 1013, 1016 (3d Dept. 2008). The narrow
construction is predicated on the potential danger of “interpos[ing] litigating plaintiffs and the
courts into the management and operation of public enterprises.” Matter of Transactive Corp., 92
N.Y.2d at 589.

A plaintiff relying upon status as a citizen-taxpayer under State Finance Law §123-b does not
have to demonstrate an injury-in-fact to acquire standing in an appropriate action for declaratory

and equitable relief. See, e.g., Saratoga County Chamber of Commercev Pataki, 100 N.Y.2d 801,
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813 (2003). However, one may not assert taxpayer standing to challenge nonfiscal activities of
state actors using the pretext of an expenditure of money to challenge governmental decision
making. 1d.

Petitioners’ State Finance Law § 123-b claim fails because they challenge broad policy
decisions by the Legislature rather than a specific unlawful expenditure. In the sixth, seventh,
eighth, ninth and tenth causes of action of the Petition, Petitioners challenge the entire FY 2022-
23 state budget and separate budget bills by repeatedly alleging conclusory claims of “fraud and
larceny” and that the budget was enacted in “flagrant violation of mandatory safeguarding
provisions of the New York State Constitution.” However, their claims fail to demonstrate a
“wrongful expenditure, misappropriation, misapplication, or any other illegal or unconstitutional
disbursement of state funds or state property” within the ambit of State Finance Law § 123-b(1).

A person’s “deep concern” about an issue, without more, does not give such person
standing to sue. Board of Ed. of Mamaroneck U.F.SD. v. Attorney General, 25 A.D.3d 637, 638
(2d Dept. 2006). Rather, standing requires the plaintiff to allege not only that she has an injury in
fact that is distinct from any injury of the general public, but also, that she is within the zone of
interests protected by the statute or constitutional provision at issue. See Roulan v. County of
Onondaga, 21 N.Y.3d 902, 905 (2013); Society of Plastics Indus. v. County of Suffolk, 77 N.Y.2d
761, 773-774 (1991); Lancaster Dev., Inc. v. McDonald, 112 A.D.3d 1260, 1261 (3d Dept. 2013),
Iv. denied, 22 N.Y.3d 866 (2014). And the injury-in-fact may not be speculative or conjectural.
Matter of Clean Water Advocates of N.Y., Inc. v. New York Sate Dept. of Environmental
Conservation, 103 A.D.3d 1006, 1008 (3d Dept. 2013), Iv. denied, 21 N.Y.3d 862 (2013).

Petitioners lack standing to bring any claims relating to the Legislature's alleged violations

of its own rules and procedures because they cannot allege an injury "distinct from that suffered
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by the public at large." Urban Justice Center v. Slver, 66 A.D.3d 567, 567 (1% Dept. 2009).
Petitioners also lack standing to compel the Temporary Senate President and Assembly Speaker
to appoint a ninth member to the legislative ethics commission since they fail to demonstrate that
they personally suffered some actual or threatened injury as a result of the putatively illegal
conduct. Therefore, the Third Cause of Action should be dismissed.

Petitioners lack standing and the complaint should be dismissed pursuant to CPLR
3211(a)(3).

3. PETITIONERS ARE NOT ENTITLED TO MANDAMUS RELIEF

Petitioners seek mandamus relief under CPLR Atrticle 78 in the first five causes of action
of the Petition. Specifically, Petitioners seek an order from this Court (1) directing JCOPE to issue
“15-day letters” to each individual and/or entity that are the subject of seven complaints Petitioners
allegedly made to JCOPE; (2) directing JCOPE to issue an annual report for 2021 and 2022 in
compliance with Executive Law 8§ 94.9(1)(i); (3) directing Respondents Stewart-Cousins and
Heastie to comply with Legislative Law § 80.1 and § 80.4 by appointing a ninth member to the
Legislative Ethics Commission “LEC”); (4) directing the LEC to issue annual reports for 2020 and
2021; and (5) directing the New York State Inspector General to “comply with Executive Law
Article 4-A and its own policy and procedures” and “handle” Petitioners’ November 2, 2021
complaint. Petitioners are not entitled to a writ of mandamus under CPLR § 7803(1) to compel
Respondents to take specific actions.

“Mandamus to compel is available ‘only to enforce a clear legal right where the public
official has failed to perform a duty enjoined by law.”” Matter of Schmitt v. Skovira, 53 A.D.3d
918, 920 (3d Dept. 2008) (citations omitted). Further, “‘[t]he act sought to be compelled must be

ministerial, nondiscretionary and nonjudgmental, and [must] be premised upon specific statutory
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authority mandating performance in a specific manner.”” N.Y. Civil Liberties Union v. Sate, 3
A.D.3d 811, 814 (3d Dept. 2004) (citations omitted). Thus, “‘while a mandamus is an appropriate
remedy to enforce the performance of a ministerial duty, . . . it will not be awarded to compel an
act in respect to which the officer may exercise judgment or discretion.”” Matter of Albany Police
Officers Union, Local 2841, Law Enf’t Officers Union Dist. Council 82, AFSCME, AFL-CIO v.
N.Y. Pub. Emp't Relations Bd., 170 A.D.3d 1312, 1313-14 (3d Dept. 2019) (citation omitted).
a. First Causeof Action

Pursuant to ECRA, JCOPE was replaced by the new Commission on Ethics and Lobbying
in Government. Logue Affd., T 4. ECRA became effective on July 8, 2022. Id. Since JCOPE was
replaced and no longer exists, there is no officer or body to compel to act. Therefore, any claims
seeking to compel JCOPE to perform an act have been mooted by the intervening developments
following the filing of the Petition. “Courts are forbidden ‘to pass on academic, hypothetical, moot,
or otherwise abstract questions.” 79 W. Main v. Cuomo, 2021 NY. Misc. LEXIS 9603 (Sup. Ct.
Suffolk Cty., May 6, 2021). Therefore, Petitioners’ first cause of action should be dismissed.

However, assuming arguendo, that the Court may issue an order directing JCOPE to act,
Petitioners still fail to identify a “clear legal right” with respect to any of their claims for mandamus
relief. Additionally, their request for mandamus relief is barred by the applicable four-month
statute of limitations of Article 78 and/or the doctrine of laches.

i Petitioners Do Not Have a Clear Legal Right to Relief

Under the version of Executive Law 8§ 94 in place during JCOPE’s tenure, if JCOPE
received a sworn complaint properly alleging a violation of the laws within its jurisdiction by an
individual subject to its jurisdiction, it was required, antecedent to pursuing an investigation, to

notify the individual of those allegations and afford him or her the due process opportunity to
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submit, within fifteen days, a written response setting forth information “relating to” the alleged
violations. (the “15-day letter” and “15-day letter response”). See former Exec. Law § 94(13)(a),
L 2011, ch 399, §6 (Public Integrity Reform Act of 2011 “PIRA”). Logue Affd., 7.

However, before a 15-day letter could be issued, JCOPE needed to determine (1) if the
complaint alleged misconduct by an individual subject to JCOPE’s jurisdiction, and (2) whether
the conduct alleged, if proved, would be violative of a law within JCOPE’s jurisdiction. Logue
Affd., 1 14. In instances when the latter criterion was lacking, JCOPE could not be obliged to
initiate a case and send a 15-day letter. Nonetheless, in such instances, JCOPE’s practice was to
(1) present such complaints to a full meeting of the JCOPE Commissioners for their consideration
within 60 days and (2) review the facts presented in the complaints before closing them.? Id.,
18. JCOPE, the agency charged with administering former Exec. Law § 94(13)(a), determined this
procedural methodology to be not only a reasonable interpretation of the statute, but also consistent
with PIRA’s legislative intent and with other provisions of the statute and other applicable law.
Id., 119. JCOPE also determined that such a process was necessary to prevent baseless, harassing,
and abusive misuse of the investigative and enforcement process, and onerous, senseless demands
on the resources of the agency itself and of multiple other state entities. Id., § 19. Such reasonable
interpretation of PIRA is entitled to deference by the court. Matter of Xerox Corp. v. N.Y. Sate
Tax Appeals Tribunal, 110 A.D.3d 1262, (3d Dept. 2013) ("an agency's interpretation of the
statutes it administers must be upheld absent demonstrated irrationality or unreasonableness™);

Matter of Entergy Nuclear Indian Point 2, LLC v New York State Dept. of Sate, 130 A.D.3d 1190,

2 In fact, JCOPE followed this practice in connection with Petitioners” last five complaints from August 31, 2020 —
April 13, 2022. Logue affd., at 1 18.
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1192 (3d Dept 2015) ("[T]he determination of an agency acting pursuant to its authority and within
its area of expertise is . . . entitled to judicial deference").

Petitioners seek mandamus to compel JCOPE to send 15-day letters to every individual
who was the subject of seven prior complaints they made to JCOPE on June 27, 2013, December
11, 2014, August 31, 2020, March 5, 2021, November 24, 2021, December 17, 2021 and April 13,
2022. NYECF No. 1 pp. 16-21. Petitioners contend that the conduct alleged in these complaints,
constitute violations of POL § 74. Logue Affd., 1 13. Specifically, Petitioners base their claim on
former Executive Law 8 94.13(a), which states that if the commission receives a sworn complaint
alleging a violation of POL §§ 73, 74, etc., “. . . the commission shall notify the individual in
writing . . . ” NYECF No. , p. 16 (emphasis added).

Petitioners’ reliance on this language does not support the relief sought. “[T]he fact that
a statute is framed in mandatory words such as 'shall' or 'must,’ is of slight, if any, importance on
the question whether the act is mandatory or directory.” See Matter of 989 Hempstead Turnpike
LLC v. Town Bd. Of the Town of Hempstead, 2020 N.Y.Misc LEXIS 2809 (Nassau Cty. June 9,
2020)(citations omitted). Instead, “[w]hether a given provision in a statute is mandatory or
directory is to be determined primarily from the legislative intent gathered from the entire act and
the surrounding circumstances, keeping in mind the public policy to be promoted and the results
that would follow one or the other conclusion.” See Matter of Doe v. N.Y. State Joint Comm 'n of
Pub. Ethics, 62 Misc.3d 710, 719 (Sup., Ct. Albany Co. 2018) (although Executive
Law § 94 (13)(a) “contains the word ‘shall’ in connection with the time frame in which the
Commission must vote, the statute contains no specific consequence which flows from the
agency's failure to vote in that time frame. Therefore, the time limits outlined in these governing

provisions are directory, not mandatory”).

11



[FTLED._ALBANY COUNTY CLERK 0871872022 03:24 PN I NDEX NO. 904235- 22

NYSCEF DOC. NO. 80 RECEI VED NYSCEF: 08/ 18/2022
AG's August 18, 2022 Memorandum of Law in Opposition & in Support [R.600-634]

Based on the statutory language and JCOPE’s interpretation thereof, Petitioners do not
have a clear legal right to demand that 15-day letters be issued to the numerous individuals named
in their complaints — including in some instances over 200 unnamed members of the New York
State Legislature, all members of multiple legislative committees, all members of the Commission
on Judicial Conduct, and all statewide elected officials — complaints that allege only broad,
nonspecific, conclusory, aggregate assertions against multiple public officials without alleging
how each individually purportedly engaged in actions that amount to a personal conflict of interest
proscribed under POL 8 74. Logue Affd., { 15. On the contrary, information tending to establish
a violation of the POL, by specific individuals subject to the POL, is entirely absent from
Petitioners’ complaints to JCOPE. Id.

In such circumstances, neither Executive Law § 94.13(a) nor JCOPE policy interpreting
and applying that provision required the issuance of 15-day letters. Id., 1 16. No 15-day letter
could properly be formulated based upon Petitioners’ complaints, and, therefore, none was issued.?
Id., § 17. Petitioners’ arguments to the contrary would require JCOPE to routinely notify each
individual that is named in a complaint made to JCOPE by any member of the public merely
claiming, in conclusory words, a violation of the Public Officers Law without anything more. That
interpretation would lead to absurd results.

ii. Petitioners’ Claims About the 15-Day Letters Are Untimely

Petitioners delayed their challenge to JCOPE’s alleged non-response to their complaints

dated June 27, 2013, December 11, 2014, August 31, 2020 and March 5, 2021, the most recent of

3 Petitioner Sassower acknowledges that she was informed that the Commission voted to close petitioners’
complaints dated November 24, 2021, December 17, 2021 and April 13, 2022. NYECF No. 1, 11 38(a), 39(c), 40(a).
Therefore, compelling letters to be sent to every individual complained about in these complaints would be a
fruitless endeavor since JCOPE closed those matters pursuant to its practice.

12
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which was made fifteen months before the instant Petition was filed. Therefore, these claims are
barred by the statute of limitations and the doctrine of laches.

In order to commence a timely proceeding pursuant to CPLR Article 78, a petitioner must
seek review of a determination within four months after the determination to be reviewed becomes
final and binding upon the petitioner, or after the respondents' refusal, upon the demand of the
petitioner, to perform its duty. Matter of Barresi v. Cty. of Suffolk, 72 A.D.3d 1076, 1076-77 (2d
Dept. 2010) (citations omitted); see also Matter of Chevron U.SA. Inc. v. Comm’r of Envtl.
Conservation, 86 A.D.3d 838, 840-41 (3d Dept. 2011). However, the four-month statute of
limitations for review of such an administrative determination cannot be frustrated by delaying the
demand so as to toll the statute. Thomas v. Stone, 284 A.D.2d 627, 628 (3d Dept. 2001). "The
petitioner must make his or her demand within a reasonable time after the right to make it occurs,
or after the petitioner knows or should know of the facts which give him or her a clear right to
relief, or else, the petitioner's claim can be barred by the doctrine of laches.” Matter of Chevron
U.SA. Inc. v. Comm'r of Envtl. Conservation, 86 A.D.3d 838, 840-41, (3rd Dept. 2011).

Petitioners failed to make a timely demand. Therefore, Petitioners’ request for a mandamus
to compel JCOPE to issue letters to the subjects of their complaints dated June 27, 2013, December
11, 2014, August 31, 2020 and March 5, 2021 should be dismissed.

b. Second and Fourth Causes of Action

i Petitioners’ Second Cause of Action is Moot

In their second cause of action, Petitioners seek to compel JCOPE to issue Annual Reports
for 2021 and 2022. As of July 8, 2022, JCOPE no longer exists and any relief sought has been
mooted. Moreover, JCOPE issued an annual report for the year 2021, which was published on

July 7, 2022 and includes a listing by assigned number of each complaint received in 2021 and its
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status as of December 31, 2021. Logue Aff., § 24. Since JCOPE ceased to exist as of July 8, 2022,
it could not have issued an “annual” report for 2022.

ii. Petitioners’ Fourth Cause of Action is Moot

In their fourth cause of action, Petitioners seek a mandamus to compel the Legislative
Ethics Commission (“LEC”) to issue Annual Reports for 2020 and 2021. The annual reports have

been issued as reflected on the LEC’s website. See https://legethics.ny.gov/public-documents.

Therefore, this claim is moot.
c. Fifth Causeof Action
In their fifth cause of action, Petitioners seek to direct the New York State Offices of the
Inspector General (“OIG”) to “comply with the mandates of Executive Law Article 4-A and its
own Policy and Procedure Manual,” in connection with Petitioners’ November 21, 2021
Complaint. NYECF. No. 1, p. 25. As stated above, mandamus relief is appropriate to enforce the
performance of a ministerial duty, but it is not available to compel the performance of an act in
respect to which the officer may exercise judgment or discretion. See Matter of Albany Police
Officers Union, Local 2841, Law Enf’t Officers Union Dist. Council 82, AFSCME, AFL-CIO v.
N.Y. Pub. Emp't Relations Bd., 170 A.D.3d 1312, 1313-14 (3d Dept. 2019) (citation omitted).
Article 4-A, which is OIG’s enabling statute, directs the OIG to “receive and investigate
complaints from any source, or upon [its] own initiative, concerning allegations of corruption,
fraud, criminal activity, conflicts of interest or abuse in any covered agency.” N.Y. Exec. Law
Article 4-A, 853(1).
OIG’s policy for managing complaints is detailed in OIG’s Case Management Policy:
0101. Arp Affd., § 5, Exhibit A. Complaints received by OIG are entered into a case tracking

system and are managed in one of two ways. Id., § 4. Certain complaints are logged by the Case

14

N
N
o

=h
w


https://legethics.ny.gov/public-documents

FTLED._ALBANY COUNTY CLERK 0871872022 03:24 PN I NDEX NO. 904235- 22
NYSCEF DOC. NO. 80 RECEI VED NYSCEF: 08/ 18/2022
AG's August 18, 2022 Memorandum of Law in Opposition & in Support [R.600-634]

Management Unit (“CMU”) of OIG and then reviewed and evaluated by OIG executive staff. 1d.
These types of complaints are often time sensitive, related to litigation, may involve a pending
Freedom of Information Law request, or may involve highly confidential subject matters. Id. All
other complaints not falling into these categories are logged by CMU and added to a docket, which
is reviewed and discussed at weekly meetings by OIG managers called the Case Review Panel
(“CRP”). Id.

New York Executive Law Article 4-A law does not expressly require OIG to investigate
all complaints submitted to it. Instead, OIG is afforded the discretion to evaluate each complaint
to determine its credibility. Id.,  11. OIG Case Management Policy 0101details the process for
such complaint review. Id., at Exhibit A. See Matter of Xerox Corp. v. N.Y. State Tax Appeals
Tribunal, 110 A.D.3d 1262, (3d Dept. 2013) (“an agency's interpretation of the statutes it
administers must be upheld absent demonstrated irrationality or unreasonableness™).

Upon receipt of Petitioners” November 2, 2021 letter, the CRP determined that it was
difficult to decipher in that it did not provide any basis to support its conclusory allegations and
overall offered inaccurate statements. Id., 7. Therefore, consistent with Article 4-A and OIG
policies, the CRP determined that no action would be taken. Id. As a matter of course, when a
matter is not referred for action by OIG (“no action” or “N/A” matter), no additional follow up or
communication with the complainant occurs. In accordance with this longstanding practice,
CMU staff did not inform Petitioner Sassower of the status of her November 3, 2021 letter, nor
was it legally obligated to do so. Id. 8.

Given the foregoing, Petitioners’ request for mandamus relief should be dismissed.

4. TO THE EXTENT THAT PETITIONERS SEEK A WRIT OF PROHIBITION, SUCH
RELIEF IS NOT AVAILABLE
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Petitioners seek to prohibit the implementation of statutes abolishing JCOPE and creating
COELIG. NYECF 1, at pp. 32-25. Insofar as Petitioners seek a writ of prohibition under CPLR §
7803(2) to do so, such relief is not available.

A writ of prohibition pursuant to CPLR 8 7803(2) is available only where there is a clear
legal right to the relief requested. See Matter of N.Y. State Health Facilities Ass 'n, Inc. v. Sheehan,
100 A.D.3d 1086, 1087 (3d Dept. 2012). Further, a writ of prohibition may be obtained only when
that right “is threatened by a body or officer acting in a judicial or quasi-judicial capacity without
jurisdiction in a matter over which it has no power over the subject matter or where it exceeds its
authorized powers in a proceeding over which it has jurisdiction.” Morgenthau v. Erlbaum, 59
N.Y.2d 143, 147 (1983) (citations and internal quotation marks omitted). A writ of prohibition
may not issue against legislative, executive or ministerial action. See Matter of Suffolk Cty. Ethics
Comm’n v. Lindsay, 30 Misc.3d 1214(A) (Sup. Ct. Suffolk Cty. 2011) (citing, Matter of Schumer
v Holtzman, 60 N.Y.2d 46, 51 (1983)).

First, Petitioners do not have a “clear legal right” to the relief requested; to the contrary,
the ERCA is now an enacted statute and petitioners challenge to its constitutionality is baseless.
See Point A(4) below. Second, the Petition does not contain any allegations that the challenged
actions were judicial or quasi-judicial in nature. Rather, COELIG was created by legislative action
with the enactment of the ERCA.

Given the foregoing, the “extraordinary remedy” of prohibition does not lie.

5. GOVERNOR HOCHUL, SENATE TEMPORARY PRESIDENT STEWART-COUSINS
AND ASSEMBLY SPEAKER HEASTIE ARE ENTITLED TO IMMUNITY FROM
PETITIONERS’ CLAIMS
The Speech or Debate Clause of the New York State Constitution, article Ill, § 11,

provides: "For any speech or debate in either house of the legislature, the members shall not be
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questioned in any other place.” The clause has been interpreted to afford a legislator immunity
from any proceeding challenging lawful action taken in his or her official capacity. Rivera v.
Espada, 98 N.Y.2d 422 (2002) (Per curiam). The Speech or Debate Clause of the New York State
Constitution shields legislators and the Governor not only from the consequences of litigation, but
also protects them from the burden of defending themselves in court as long as their actions fall
within the “sphere of legitimate legislative activity.” Matter of Maron v. Slver, 2007 N.Y. Misc.
LEXIS 8086 (Sup. Ct. Albany Co. 2007) (McNamara, J.), aff'd in part and modified in part on
other grnds, 14 N.Y.3d 230 (2010).

The Clause is designed not for the private or personal benefit of the members, but to ensure
the integrity of the process by ensuring the independence of the legislators themselves. United
Satesv. Brewster, 408 U.S. 501, 507 (1972); Peoplev. Ohrenstein, 77 N.Y.2d 38, 54 (1991). The
fundamental purpose of the clause is to ensure that the legislative function may be performed
independently. Matter of Strranierev. Slver, 218 A.D.2d 80, 83 (3d Dept. 1996), aff'd, 89 N.Y.2d
825 (1996). The legislative process is protected not only shielding legislators from the
consequences of litigation, but also from the burden of defending themselves in court. 1d. Once
it is determined that the subject matter of the suit is legislative activity, the privilege of immunity
from suit applies, even where the legislative activity is alleged to be unconstitutional. 1d.

The Clause has also been held to apply to all legislative activity, and to protect members
of the State Legislature, and to protect members of the executive branch. Matter of Town of Verona
(Oneida Cty.) v. Cuomo, 44 Misc.3d 1225(A) (Sup. Ct. Albany Co. 2014). Petitioners fail to state
a cause of action demonstrating any wrongful conduct on the part of the Governor. See generally,
NYECF No. 1. The Governor is entitled to immunity in any event, because the underlying dispute

deals with her role in adopting legislation.
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With respect to the allegations in the Petition, Governor Hochul, Temporary President
Stewart-Cousins, and Speaker Heastie, were acting within the realm of legitimate legislative
activity concerning any actions they took related to the passage of the FY 2022-23 budget and the
budget bills at issue. In sum, the Governor and State legislators are not proper defendants here and
Petitioners fail to establish the claims against them have any merit.

6. PETITIONERS’ CLAIMS RELATING TO BUDGET NEGOTIATIONS BETWEEN
THE GOVERNOR AND THE LEGISLATURE SHOULD BE DISMISSED

As in this case, in Ctr. for Judicial Accountability, Inc. v. Cuomo, Petitioner Sassower
challenged the “three people in a room” budget negotiations. The Third Department affirmed the
dismissal of a challenge to the constitutionality of “three-men-in-a-room” budget negotiations
between the Governor and the Legislature, because budget negotiations between the Governor and
the leaders of the Senate and Assembly are not prohibited. Indeed, the Court of Appeals has
observed that state budgets are often a "product of such negotiations, often extremely protracted
ones." Ctr. for Judicial Accountability, Inc. v. Cuomo, 167 A.D.3d 1406, 1412-13, (3d Dept. 2018)
(citing Pataki v New York Sate Assembly, 4 N.Y.3d 75, 85, (2004)) (emphasis added).

Thus, Petitioners’ claim that the FY 2022-23 budget and budget bills S.8001-A/A.9001-A
and S.8006-C/A.9006-C are unconstitutional because of “three people in a room” budget
negotiations should be dismissed.

7. TO THE EXTENT PETITIONERS CHALLENGE LEGISLATIVE RULES, SUCH
CLAIMS SHOULD BE DISMISSED

In addition to challenging the budget based on “three people in a room” negotiations, it
appears that Petitioners also allege that the Senate and Assembly acted in violation of their own
rules in considering the 2022-23 state budget. NYECF No. 1, at sixth, seventh, eighth, and ninth

causes of action. However, such claims are not actionable, as such procedural matters are “wholly
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internal” to the Legislature and thus beyond judicial review under the separation of
powers. Heimbach v. State, 59 N.Y.2d 891, 893 (1983), app. dismissed, 464 U.S. 956 (1983)
(determining whether a legislative roll call was incorrectly registered is a legislative matter beyond
judicial review); Urban Justice Ctr. v. Pataki, 38 A.D.3d 20, 27 (1st Dept. 2006) (holding it is not
the province of the courts to direct the Legislature on how to do its work, particularly where the
internal practices of the Legislature are involved).

The independence of the legislature and judiciary compels that each must be “confined to
its own functions and can neither encroach upon nor be made subordinate to”” each other. Matter
of Davies, 168 N.Y. 89, 102 (1901); Urban Justice Ctr., 38 A.D.3d at 27. To this end, the branches
must “be free from interference, in the discharge of its own functions and particular duties, by
either of the others.” Matter of Gottlieb v. Duryea, 38 A.D.2d 634, 635 (3d Dept. 1971), aff d.,
30 N.Y.2d 807 (1972), cert. denied, 409 U.S. 1008 (1972); see People ex rel. Burby v. Howland,
155N.Y. 270, 282 (1898). Simply put, “[it] is not the province of the courts to direct the legislature
how to do its work.” Heimbach, 59 N.Y.2d at 893 (quoting N.Y. Public Interest Research Group
v. Steingut, 40 N.Y.2d 250, 257 (1976)). Seealso People ex rel. Hatch v. Reardon, 184 N.Y. 431
(1906). Any other result would foist this Court into an “improvident intrusion into the internal
workings of a coequal branch of government.” Smith v. Espada, Index No. 4912-09 (Sup. Ct.,
Albany Cty, June 16, 2009).

8. PETITIONERS’ CONSTITUTIONAL CHALLENGES TO THE FY 2022-23 STATE

BUDGET, BUDGET BILLS AND PUBLIC OFFICERS LAW § 108.2(B) SHOULD BE
DISMISSED
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The sixth, seventh, eighth and ninth Causes of Action, relate to Petitioners’ ongoing
pursuit, both recently and years ago, to convince the State government that it has enacted State
budgets that are allegedly in violation of the New York State Constitution. In fact, almost all of
the exhibits identified in the complaint are letters written, transcripts of oral testimony, or FOIL
requests made by Petitioners themselves. In this action, Petitioners challenge, in part, the
constitutionality of the entire FY 2022-23 State Budget, as well as budget bills S.8006-C/A.9006-
C and S.8001-A/A.9001. Throughout the Petition, Petitioners continually use inflammatory
language such as “larceny”, “fraudulent”, and “flagrant violation” in an effort to somehow support
their claims, but these conclusory and inflammatory allegations do not state a claim.

The FY 2022-23 State Budget, and budget bills S.8006-C/A.9006-C and S.8001-A/A.9001,
have now been enacted. Accordingly, Petitioners’ claims are challenges to the constitutional
validity of enacted legislation. Where a litigant asserts that a statute is unconstitutional, courts are
mindful that enactments of the Legislature — a coequal branch of government — may not casually
be set aside by the Judiciary. Elpa Bldrs. v. N.Y., 196 A.D.3d 541 (1% Dept. 2021) (citation
omitted). The statutes in issue enjoy a strong presumption of constitutionality, grounded in part
on “an awareness of the respect due the legislative branch.” Dunlea v Anderson, 66 N.Y.2d 265,

267 (1985). It is well settled that "[l]egislative enactments are entitled to ‘a

strong presumption of constitutionality™ and "courts strike them down only as a last
unavoidable result" after "every reasonable mode of reconciliation of the statute with the
Constitution has been resorted to, and reconciliation has been found impossible.” White v. Cuomo,
2022 N.Y. LEXIS 393 (2022)(citations omitted).

On the merits, a plaintiff bears the heavy burden of establishing the statute’s

unconstitutionality “beyond a reasonable doubt.” 1d.; Overstock.com, Inc. v. N.Y. Sate Dept. of
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Taxation & Fin., 20 N.Y.3d 586, 593 (2013). Petitioners have not articulated any allegations that
sufficiently state a claim that the challenged legislative enactments are unconstitutional, let alone
are unconstitutional beyond a reasonable doubt.

In the sixth cause of action, Petitioners make a series of conclusory and incoherent claims
that the Ethics Commission Reform Act of 2022 was “enacted in violation of mandatory provisions
of the New York State Constitution, statutes, legislative rules and caselaw.” NYECF No. 1, { 80.
Petitioners assert that if JCOPE had issued 15-day letters to the individuals they complained about,
JCOPE “would have known from written responses” that ECRA was unconstitutionally enacted.
Id., at § 80. This claim is baseless and fails to state a claim that the enacted statute is
unconstitutional. Petitioners further claim that ECRA was unconstitutionally enacted under “three
people in a room” negotiations and/or that legislative rules were allegedly not followed. These
claims fail to state a claim as set forth in Points 6 and 7 above.

Lastly, Petitioners claim that ECRA is non-fiscal policy that was improperly inserted into
an appropriation bill. Petitioners claim that since it makes substantive policy, it could not
constitutionally be introduced pursuant to Article VII and “it became an introduced budget bill by
fraud by the Legislature”. NYECF No. 1. at  81. This is not true. As set forth in the public link of
the Legislative Retrieval System (LRS), which offers access to New York State Legislation, both
Article VII Language Bills and Appropriation Bills were included as part of the NYS FY 2022-23

budget. See, http://public.leginfo.state.ny.us/navigate.cqi. The Ethics Commission Reform Act of

2022 was enacted as part of the 2022-23 Education, Labor and Family Assistance Article VII
Language Bill S. 8006 —C and A. 9006 —C. It was not included as part of an appropriation bill.
The state constitution specifically authorizes the governor to submit “a bill or bills

containing all proposed appropriations and reappropriations included in the budget and the
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proposed legidation, if any, recommended therein.” NY Const art VII, §3 (emphasis added).
Thus, a language bill containing proposed legislation is appropriate under Article VII. The
constitution does not limit budget legislation to appropriation bills only.

The seventh and eighth causes of action, contain similar rambling and unclear allegations
that the state budget and budget bills were improperly enacted based on “three people in a room”
negotiations or that legislative rules were allegedly not properly followed. These claims fail to
state a claim as set forth in Points 6 and 7above.

In the ninth cause of action Petitioners allege in wholly conclusory and incoherent terms
that there was alleged “flagrant corruption in handling” Petitioners’ own prior complaints made
to various legislators. These allegations do not state a claim.

In the tenth cause of action, Petitioners seek a declaration that POL § 108(2)(b) is
unconstitutional, as written and as applied, as it is in violation of Article Ill, 8 10 of the NYS
Constitution. POL § 108 contains exemptions to New York’s open meetings law. Specifically,
POL § 108(2)(a) expressly exempts “deliberations of political committees, conferences and
caucuses.” POL § 108(2)(b) elaborates and states that the deliberations of political committees,
conferences and caucuses means a private meeting of members of the senate or assembly of the
state of New York who are members or adherents of the same political party.

“A party mounting a facial constitutional challenge bears the substantial burden of
demonstrating that in any degree and in every conceivable application, the law suffers wholesale
constitutional impairment.” Matter of Moran Towing Corp. v. Urbach, 99 N.Y.2d 443, 448 (2003)
(internal quotes omitted). Petitioners cannot meet this significant burden. In Urban Justice Ctr. v.
Pataki, the Court faced a challenge to closed door conferences in the state legislature. 38 A.D.3d

20 (2006). The Court pointed to a legislative declaration related to POL § 108(2)(b), which stated
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that the performance of the political party system bodies requires the private, candid exchange of
ideas and points of view among members of each political party concerning the public business to
come before legislative bodies. Id. at 22, citing L 1985,c 136, § 1. The Court held that “those
legislative pronouncements reflect the notion that political parties are legitimate vehicles for
governmental involvement and that the claims are not justiciable”. Id. In Oneonta Sar. Div. of
Ottaway Newspapers, Inc. v County of Schoharhie, 112 A.D.2d 622 (3d Dept. 1985), the Court
held that closed meetings attended by Republican members of the County Board of Supervisors
are not violative of the open meetings law. Petitioners’ as applied challenge also fails as there are
no allegations that POL § 108 has ever been applied to them, or that it deprived them of any
protected right. Matter of Real Estate Bd. of N.Y., Inc. v City of New York, 165 A.D.3d 1, 9,n 3
(1st Dept 2018) (An as-applied challenge requires an analysis of the facts of a particular case to
determine whether the application of a statute, even one constitutional on its face, deprived the
individual to whom it was applied of a protected right).

9. ATTORNEY GENERAL JAMES AND COMPTROLLER DINAPOLI ARE NOT
PROPER RESPONDENTS

Although entirely unclear, in the “Parties” section of the Petition, Petitioners appears to
name Attorney General James and Comptroller DiNapoli as parties because they are “subject to
JCOPE’s ethics jurisdiction” and “will become an appointing authority for one of [COELIG]’s 11
members.” NYECF No. 1, 1 14, 15. Petitioners point to no specific responsibilities imposed upon
the Attorney General or the Comptroller in relation to the consideration and enactment of the state
budget. Other than in the “Parties” section of the Petition, they are not named anywhere else, and
not alleged to have committed any wrongdoing whatsoever. Therefore, Petitioners fail to
adequately state a cause of action against either of these Respondents and the Petition should be

dismissed as against them. Sobel v. Higgins, 151 Misc.2d 876, 878 (Sup. Ct. New York Cty. 1991)

23

w
=
o

=h
w
(6]



[FTLED._ALBANY COUNTY CLERK 0871872022 03:24 PN I NDEX NO. 904235- 22

NYSCEF DOC. NO. 80 RECEI VED NYSCEF: 08/ 18/2022
AG's August 18, 2022 Memorandum of Law in Opposition & in Support [R.600-634]

(citing Federal National Mortgage Association, 383 F.Supp.1294, 1296 (S.D.N.Y. 1974)) (finding
the Attorney General to be an improper party because he had no specific enforcement
responsibilities relating to the statute at issue); Cheeversv. Sate, 2002 Misc. LEXIS 834, **6-7
(Sup. Ct. Albany Cty., July 10, 2002) (finding the Comptroller to be an improper party because
the case was not challenging a disbursement by the Comptroller).

B. PETITIONERSFAIL TO DEMONSTRATE THAT THEY WILL SUFFER

IRREPARABLE HARM OR THAT THE EQUITIESBALANCE IN THEIR

FAVOR

1. Irreparable Harm

To establish irreparable injury to support a preliminary injunction, a movant must make a
showing of irreparable and imminent injury absent the issuance of an injunction. CGI Tech. &
Solutions, Inc. v New York Sate Off. of Mental Health, 2019 N.Y. Misc. LEXIS (Albany Cnty.
December 31, 2019). There is no explanation of how or why Petitioners will suffer irreparable
harm in the absence of the requested preliminary relief, or what such irreparable harm entails. The
complete lack of allegations, much less evidence, going to irreparable harm is insufficient as a
matter of law to warrant injunctive relief.

In her “July 6, 2022 Moving Affidavit” in support of a preliminary injunction, Petitioner
Sassower conclusorily asserts that her affidavits previously submitted on June 6, 2022 (Dkt. No.
32), June 21, 2022 (NYECF No. 43), June 23, 2022 (NYECF No. 47) and June 28, 2022 (NYCEF
No. 61) “particularized the requisite three factors” to support a preliminary injunction, including
“immediate, irreparable harm.” NYCEF No. 67 at § 11. In her June 21, 2022 affidavit, Petitioner
Sassower stated that “clear irreparable injury that will be suffered if the ‘ethics commission reform
act 0of 2022’ is not stayed because our mandamus relief against JCOPE will be moot.” NYCEF No.

43 at 1 7(0). In her June 6, 2022 affidavit, Petitioner Sassower states that she seeks “to secure
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judicial determination of the constitutionality and lawfulness of Part QQ as immediately as
possible and prevent the mooting of petitioners’ first two branches of mandamus relief against
JCOPE that would result from JCOPE’s demise.” NYCEF No. 32.

Thus, the sole irreparable harm alleged is that since JCOPE would no longer exist as of
July 8, 2022, Petitioners’ requested mandamus relief against JCOPE to issue 15-day letters to the
individuals complained of by petitioners, would be moot.

Petitioners fail to allege or support any claim that they will be irreparably harmed if
preliminary injunctive relief is not granted. For this reason alone, Petitioner’ application for
preliminary injunctive relief should be denied. Scott v. City of Buffalo, 16 Misc. 3d 259, 290 Sup.
Ct. Erie Cty. November 9, 2006) (plaintiff bears the burden of proof as to each element of the
claim for injunctive relief).

2. Balancing of the Equities

For all of the reasons discussed above, equitable considerations weigh in favor of denying
plaintiffs’ request for preliminary injunctive relief. A preliminary injunction will not issue unless
a balancing of equities, "including the public interest," tips in favor of such relief. 21Tech LLC v.
GCOM Software LLC, 2022 N.Y. Misc. LEXIS 728 (Sup. Ct. Albany Cty. Feb. 24, 2022) (Platkin,
J.) (citations omitted). Petitioners fail to prove that the equities weigh in favor of their request for
a preliminary injunction. Petitioners’ demanded relief of staying ECRA from taking effect on July
8, 2022 is now moot, and with JCOPE having been abolished, it would be inequitable to prevent

the new ethics commission to continue its duties as the Legislature intended.
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In sum, Petitioners’ request for a preliminary injunction should be denied in its entirety and
with prejudice.*
POINTSII

RESPONDENTS’ CROSS-MOTION TO DISMISSTHE PETITION SHOULD BE
GRANTED

For the reasons that Petitioners cannot ultimately establish that they are likely to succeed
on the merits of their claims, the Petition fails to state a cause of action. Accordingly,
Respondents’ cross-motion to dismiss the Petition should be granted in its entirety with
prejudice.

CONCLUSION

For the above reasons, Petitioners’ motion for a preliminary injunction should be denied,

and Respondents’ cross-motion to dismiss should be granted in its entirety with prejudice.

Dated: Albany, New York
August 18, 2022

LETITIA JAMES
Attorney General
State of New York
Attorney for Respondents-Defendants
The Capitol
Albany, New York 12224

By: /s/ Gregony . Rodriguez
Gregory J. Rodriguez
Assistant Attorney General, of Counsel

Telephone: (518) 776-2612

TO:  Petitioners (via NYSCEF)

4 To the extent that petitioners seek further relief if their application for a preliminary injunction
is denied (See NYCEF 75, 11 3(b) and 3(c)), this relief should be denied for the reasons
articulated in Ctr. For Judicial Accountability, Inc. v. Cuomo, 167 AD 3d 1406, 1407-09 (3rd
Dept. 2018).
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STATEMENT PURSUANT TO 22 NYCRR 202.8-b

I, Gregory Rodriguez, affirm under penalty of perjury pursuant to CPLR 2106 that the
total number of words in the foregoing memorandum of law, inclusive of point headings and
footnotes and exclusive of pages containing the caption, table of contents, table of authorities,
and signature block, is 7,893. The foregoing memorandum of law complies with the word count
limit of 8,000words approved by the Court. In determining the number of words in the foregoing
memorandum of law, I relied upon the word count of the word-processing system used to
prepare the document.

s/ Gregory Rodriguez
Gregory Rodriguez

Printed [Reproduced] on Recycled Paper 27
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

Center for Judicial Accountability, Inc., and
Elena Ruth Sassower,
Petitioners, AFFIDAVIT OF EMILY
LOGUE
For a Judgment Pursuant to Article 78 of the CPLR,
Index No. 904235-22

-against-

NEW YORK STATE JOINT COMMISION ON PUBLIC
ETHICS, et. al

Respondents.

STATE OF NEW YORK )
)ss.:
COUNTY OF NEW YORK )

EMILY LOGUE, being duly sworn. deposes and states as follows:

1. From December 2020 to July 8, 2022, I was the Director of Investigations and
Enforcement for Respondent, New York State Joint Commission on Public Ethics (“JCOPE”).
Prior to that, from November 2019 to December 2020, I was the Acting Director of Investigations
and Enforcement for JCOPE. On July 8, 2022, the employees, including myself, of JCOPE were
administratively assigned to the new Commission on Ethics and Lobbying in Government,
(“COELIG”), which replaced JCOPE pursuant to the Ethics Commission Reform Act of 2022, L

2022, ch 56, § 1, Part QQ (“ECRA”).
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2. I submit this affidavit in opposition to plaintiff’s request for preliminary injunctive
relief. For the reasons discussed below and in the accompanying Memorandum of Law,
petitioners’ request for a preliminary injunction should be denied.

3. The facts set forth in this affidavit are believed to be true and correct and are based

upon my personal knowledge and upon information and belief, including information contained in

the files of JCOPE.

A. Replacement of JCOPE with COELIG Pursuant to ECRA.

4. ECRA became effective 90 days after having been signed into law or July 8, 2022.
ECRA repealed the former Executive Law § 94, which was in essence JCOPE’s operating statute,
and supplanted it with a new Executive Law § 94 establishing COELIG. See Exec. Law § 94(a).

5. ECRA calls for COELIG to provide for the transfer, assumption or other disposition
of the records, property, and personnel affected by the change to Executive Law § 94, (Exec. Law
§ 94(b)), and as such, I am presently directing the investigations and enforcement function of
COELIG.

6. ECRA changed, among other things, certain procedural steps required in
investigations and enforcement proceedings conducted by COELIG, from those required by

Executive Law § 94 during JCOPE’s tenure, as described below.

B. Executive Law § 94 during tenure of JCOPE.
7. Under the version of Executive Law § 94 in place during JCOPE’s tenure, if JCOPE
received a sworn complaint alleging a possible violation of the laws within its jurisdiction, which

includes Public Officers Law (“POL”) §§ 73, 73-a, and 74, by an individual subject to its
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jurisdiction, it was required to notify the individual of those allegations and afford him or her the
due process opportunity to submit, within fifteen days, a written response setting forth information
“relating to” the alleged violations. (the “15-day letter” and “15-day letter response”). See former
Exec. Law § 94(13)(a), L 2011, ch 399, §6 (“PIRA”); former Exec. Law § 94(13)(a), L 2016, ch
286, §§1, 2 (Part J).

8. The 15-day letter did not commence a formal investigation, which could not be
pursued without a Commission vote. Nor was it an accusatory instrument or a complaint, or a
discovery device or an investigative tool. Rather, the 15-day letter served to inform a potential
subject of an investigation, (“recipient”), that allegations amounting to a potential ethics or
lobbying law violation were being considered by the Commission, and it afforded the recipient an
opportunity to reply in advance of any formal investigation being considered. Any response by the
recipient was permissive, not compulsory. Thus, the 15-day letter and response were a statutory
due process safeguard for recipients, affording them an opportunity to be heard before any formal
claims were pursued. See former Exec. Law § 94(13)(a), L 2011, ch 399, §6; former Exec. Law §
94(13)(a), L 2016, ch 286, §§1, 2 (Part J).

0. Indeed, in 2016, the Legislature expanded that safeguard, amending the statute
both to require that the notice provide the evidentiary basis for the allegations and the sections of
law allegedly violated, and to allow a recipient to provide evidence and statements and to list
witnesses on their own behalf. Exec. Law § 94(13)(a), L 2016, ch 286, §§1, 2 (Part J), (effective
August 24, 2016).

10. Neither the original nor the amended version of former Executive Law § 94(13)(a)
prescribed any time within which a 15-day letter, where appropriate, was to be sent. The statute

did however, in both of its iterations, call for the Commission to vote on whether to commence a
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full investigation of the matter under consideration within a stated period time — originally 45 days,
and, later, 60 days — after the receipt of a sworn complaint alleging a violation of a law under
JCOPE’s jurisdiction by a person subject to JCOPE’s jurisdiction. Specifically, the statute stated:

The commission shall, within forty-five calendar days after a

complaint or a referral is received or an investigation is initiated on

the commission’s own initiative, vote on whether to commence a

full investigation of the matter under consideration to determine

whether a substantial basis exists to conclude that a violation of law

has occurred.... Such investigation shall be conducted if at least

eight members of the commission vote to authorize it. . . .
Id.

11.  ECRA made a number of changes to the investigative and enforcement provisions
of Executive Law § 94. Among other things, ECRA eliminated any distinction between sworn and
unsworn complaints, and removed the requirement that the Commission vote on whether to
commence an investigation. Such a decision may now be made by the Commission or by staff.
ECRA does, however, retain the 15-day letter due process notice procedure, requiring that the

letter be sent to the subject if, after a “preliminary review” of a complaint or referral, the decision

is made to “elevate such preliminary review into an investigation.” See Exec. Law § 94 (10)(f).

C. History and Summary of Petitioners’ Complaints.

12. Petitioners seek to compel action, specifically the sending of “15-day letters,” on
seven complaints submitted by them to JCOPE on the following dates: June 27, 2013, December
11, 2014, August 31, 2020, March 5, 2021, November 24, 2021, December 17, 2021, and April
13, 2022. Petitioners attached copies of these complaints as exhibits to their petition.

13.  Petitioners contend that the conduct alleged in their exhibited complaints, each of

which names numerous parties — including in some instances over 200 unnamed members of the
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New York State Legislature, all members of multiple legislative committees, all members of the
Commission on Judicial Conduct, and all statewide elected officials — constitute violations of POL

§ 74.

D. JCOPE’s interpretation of Executive Law § 94(13)(a).

14. Before a 15-day letter could be issued, JCOPE needed to determine (1) if the
complaint alleged misconduct by an individual subject to JCOPE’s jurisdiction and (2) whether
the alleged conduct by that individual, if proved, would be violative of a law within JCOPE’s
jurisdiction.

15. Petitioners’ complaints each point to whole bodies of public officials, in some
instances more than 200 public officials, with broad, nonspecific claims that the POL was violated.
Petitioner’s complaints contain only conclusory, aggregate assertions against multiple public
officials without alleging how each individually purportedly engaged in actions that amount to a
personal conflict of interest proscribed under POL § 74. Information tending to establish a
violation of the POL, by specific individuals subject to the POL, is entirely absent from Petitioners’
complaints to JCOPE.

16. Where the facts alleged do not, under the law, constitute violations of the POL, not
only would it have been imprudent, but it would have been an abuse of its enforcement powers for
JCOPE to undertake steps towards pursuing a formal investigation. Moreover, in such
circumstances, no 15-day letter could properly be formulated, and none, therefore was issued.

17. In instances where JCOPE received a notarized complaint against individuals who

fall within JCOPE’s jurisdiction, e.g. persons subject to the POL, but for which the facts alleged —

o
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even if taken as established — would not support a violation of law within JCOPE’s power to
enforce, a 15-day letter could not be properly formulated and none was issued.

18. Nonetheless, in such instances, in the time frame including petitioner’s last five
complaints, (August 31, 2020 — April 13, 2022), JCOPE’s practice was to present complaints
deficient of these factors but in which the persons accused of misconduct are in fact subject to the
laws enforced by the Commission, within the 60-day window, to a full meeting of the JCOPE
Commissioners for their consideration and review of the facts presented in the complaint before
closing them.

19. JCOPE, the agency charged with administering PIRA, determined this procedural
methodology to be not only a reasonable interpretation of the statute, but one consistent both with
PIRA’s legislative intent and with the other provisions of the statute and other applicable law, as
well as necessary to prevent baseless, harassing, and abusive misuse of the investigative and
enforcement process, and onerous, senseless demands on the resources of the agency itself and
multiple state entities.

20. As petitioner Sassower acknowledges, she was informed that the Commission

voted to close her complaints dated November 24, 2021, December 12, 2021, and April 13, 2022.

E. Changes to Complainant Notification Procedures and other Public Information.

21. On January 25, 2022, the JCOPE Commissioners adopted certain regulatory
amendments, including amendments to the notification provisions in the regulations governing
JCOPE enforcement actions, which are found in 19 NYCRR Part 941. Specifically, among other

authorizations, the amendments required notification to the complainant when a matter is closed.
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These amended regulations were first adopted under SAPA on an emergency basis on January 25,
2022, and subsequently adopted permanently on June 28, 2022.

22.  Previously, only in matters for which a substantial basis investigation had been
commenced and later closed was such automatic notification of closure to the complainant
permitted by operation of statute. See former Exec. Law § 94 (13)(b). In other circumstances,
notification of closure was considered prohibited by the confidentiality restrictions contained in
Executive Law § 94. See former Exec. Law § 94 (9-a) and § 94 (13)(b). In some instances, prior
to January 2022, JCOPE Commissioners authorized a confidential communication to the
complainant in specific matters that a vote had been taken on their complaint.

23. Also, among the regulatory amendments first adopted by JCOPE Commissioners
in January 2022, and later permanently adopted on June 28, 2022, was an amendment to 19
NYCRR Part 941 to include a new section relating to JCOPE’s annual report. Specifically, 19
NYCRR Part 941.16 (e) states:

Pursuant to this section, the Commission has determined that it is in
the public interest to publicly release information relating to
investigative and enforcement matters as follows: (1) its annual
report, in accordance with the requirements in Executive Law § 94
(9)(1), shall include: (i) a listing by assigned number of each
complaint and referral received which alleged a possible violation
within the Commission’s jurisdiction, including the current status of
each complaint; and (ii) where a matter has been resolved, the date
and nature of the disposition and any sanction imposed, with
redactions, as necessary, to protect the identity of the Subject,
Respondent, and Complainant as required under the confidentiality
requirements in Executive Law § 94.

24.  Accordingly, the JCOPE annual report for the year 2021, which was published on

July 7, 2022, includes a listing by assigned number of each complaint received in 2021 and its
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status as of December 31, 2021, i.e., whether closed, settled or pending, as well as a listing of all

matters closed or settled in 2021.

Emily Logue ©J

Sworn to before me this
| gf[..day of August, 2022.

Lol AV
Notary Public y
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ALBANY

In the Matter of the Application of

ELENA RUTH SASSOWER, CENTER FOR JUDICIAL
ACCOUNTABILITY, INC.,

Petitioners/Plaintiffs,
For a Judgment Pursuant to Article 78
of the Civil Practice Law and Rules
Index No. 904235-22

-against-

NEW YORK STATE JOINT COMMISSION ON PUBLIC ETHICS,
et al.,

Respondents/Defendants.

Leslie M. Arp affirms the following under penalty of perjury:

1. | am a Confidential Investigator and Chief of the Case Management Unit for the New York
Offices of the Inspector General (“OIG”). | have worked for four Inspectors General and have been

employed by OIG for 11 years.

2. Prior to my employment with OIG, | was employed as a senior investigator in the Bureau of
Criminal Prosecution at the New York State Office of the Attorney General. | have worked in law

enforcement for 33 years, beginning my career as a police officer in the City of Plantation, Florida.

3. At OIG, | supervise six staff members in the Case Management Unit (“CMU”) whose job is to
manage all complaints received by OIG on an annual basis. | am fully familiar with New York Executive
Law, Article 4-A, which is OIG’s enabling statute. This law directs the IG to “receive and investigate

complaints from any source, or upon his or her own initiative, concerning allegations of corruption,
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fraud, criminal activity, conflicts of interest or abuse in any covered agency.” (Executive Law Article 4-A

Section 53(1)). In 2020 and 2021, CMU processed 4,967 and 5,496 complaints, respectively.?

4. OIG receives complaints in a variety of ways, including, but not limited to: telephone referrals,
email submissions, facsimiles, hotline calls, and letter correspondence. Complaints received are entered
into a case tracking system and are managed in one of two ways. Certain complaints are logged by CMU
and then reviewed and evaluated by OIG executive staff. These types of complaints are often time
sensitive, related to litigation, may involve a pending Freedom of Information Law request, or may
involve highly confidential subject matters. All other complaints not falling into these categories are
logged by CMU and added to a docket, which is reviewed and discussed weekly by OIG managers. This

weekly docket meeting is called Case Review Panel (“CRP”).

5. OIG’s policy for managing complaints is detailed in OIG’s Case Management Policy: 0101, which

is appended hereto as Exhibit A.

6. Sometimes correspondence addressed to the Inspector General is received or forwarded to
CMU and logged with a matter number to track status. This action is taken to better organize
correspondence that may not necessarily be considered a complaint, but whose subject matter is
important and a reply by OIG may be warranted. When such correspondence is received, | often speak

with OIG press and executive staff to determine the preferred course of action.

7. On November 2, 2021, Ms. Sassower sent OIG a letter addressed to Inspector General (“1G”)
Lucy Lang.? As noted above in Paragraph 6 and in accordance with our process, this letter was internally
sent to CMU where it was logged with a matter number to track its status.® As is our normal practice,
the letter was included in the November 10, 2021 weekly Case Review Panel so as to assess how best
to handle. The CRP found the letter difficult to decipher in that it did not provide any basis to support its
conclusory allegations and overall offered inaccurate statements. We agreed to seek further guidance
from executive staff who, after reviewing the letter, concurred with CRP’s assessment. As such we

collectively determined that no action would be taken at that time.*

1 0IG is also comprised of the New York State Workers Compensation Fraud and Office of the Welfare Fraud
Inspectors General and the complaints for these program areas are included in 2020 and 2021 statistics. These
statistics do not include the Office of the Gaming Inspector General, because it did not join until June 2021.

2 Lucy Lang was not appointed as New York’s Inspector General until November 29, 2021. From September 20,
2021 until November 29, 2021, Robyn Adair was the Acting IG.

32662-089-2021 is the assigned matter number.

4 NA or “no action” was assigned to Sassower’s November 2, 2021 correspondence.
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8. As a matter of practice at OIG, when a NA or “no action” is assigned to a matter, no additional
follow up or communication with the complainant occurs. In accordance with this longstanding
practice, CMU staff did not inform Ms. Sassower of the status of her November 3, 2021 letter, nor was it

legally obligated to do so.

9. On December 17, 2021, Ms. Sassower sent OIG a letter by carbon copy that was addressed to
managers at the former Joint Commission on Public Ethics (“JCOPE”). Upon receipt by OIG, the
Sassower letter was internally sent to CMU in accordance with the practice noted above in Paragraph 6.
It should be noted that the December 17, 2021 letter was not addressed to OIG nor did it expressly or
implicitly request OIG to review allegations. Instead, the letter was addressed to JCOPE and requested
actions be taken by JCOPE; OIG was merely carbon copied. As the Chief of CMU, | determined that
instead of adding this letter to the CRP docket, | conferred with OIG executive staff. We collectively
determined it was not a complaint submitted to OIG for review because the letter was addressed to
JCOPE, sought specific actions to be taken by that commission, and OIG was carbon copied for
informational purposes only. CMU added this letter to the assigned matter and OIG determined that no
further action was appropriate. Notably, Ms. Sassower’s letter to JCOPE did not ask OIG to review her

allegations or take any specific actions with respect to her allegations.

10. On May 16, 2022, Ms. Sassower sent correspondence addressed to IG Lang that incorrectly
accused OIG staff of violating office policy and failing to address allegations contained in her November

2, 2021 letter.

11. New York Executive Law Article 4-A does not expressly require the IG to investigate all
complaints submitted to OIG. Instead, OIG is afforded the discretion to evaluate each complaint to
determine its credibility. OIG Case Management Policy 0101 details the process for such complaint

review. See Exhibit A.

12. OIG staff complied with its enabling statute and policy when determining to take no action after
reviewing Ms. Sassower’s complaint dated November 2, 2021 and her letter addressed to JCOPE dated

December 17, 2021.

Respectfully submitted,

Foptont 2

Leslie M. Arp, Chief
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STATE OF NEW YORK
OFFICE OF THE INSPECTOR GENERAL
OFFICE OF THE WELFARE INSPECTOR GENERAL
OFFICE OF THE WORKERS’ COMPENSATION FRAUD INSPECTOR GENERAL

Policy and Procedure Manual

FUNCTIONAL AREA: OPERATIONS
POLICY TITLE: CASE MANAGEMENT UNIT
POLICY NUMBER: 0101
EFFECTIVE DATE: 8/8/2016
REVISED: 3/16/2020

POLICY

The Office of the New York State Inspector General, the Office of the New York State Welfare
Inspector General, and the Office of the New York State Workers’ Compensation Fraud
Inspector General (collectively known as “OIG”) shall conduct all investigations, examinations
and reviews in a professional manner. Many OIG investigations commence upon receipt of
complaints from individuals, received in a variety of forms including: personal delivery, regular
mail, telephone (hotline), e-mail, and website submission. The OIG have established a Case
Management Unit (“CMU?”) that is supervised by a Chief Investigator. The CMU is responsible
for processing all potential investigations received and being considered by the OIG.

The CMU is responsible for OIG quality control. The CMU tracks OIG referrals to covered
agencies; secures and reviews for sufficiency responses from covered agencies about actions
taken; and communicates with covered agencies, as needed, to ensure that adequate, timely
responses are received. The CMU also ensures that all these efforts are documented in OIG’s
case management system. The CMU Chief Investigator reports to the Executive Deputy
Inspector General on a weekly basis regarding these efforts.

PROCEDURES

1. Processing of Complaints

A. OIG staff members are authorized and encouraged to accept complaints. Information
regarding complaints, however received, should be brought to the attention of the
appropriate Deputy Inspector General or Chief Investigator, who will ensure that the
information is forwarded to the CMU as soon as possible. If the Deputy Inspector
General or Chief Investigator is not available, the OIG staff member receiving the
complaint should forward it to the CMU as soon as possible. OIG staff members who
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they accept complaiffirrfratiorfaflgstiechrpefordSifiRbd8-049} must alert the CMU and
OIG’s Chief Counsel.

. No investigation will be initiated until a complaint is assigned a case number, unless

prior approval by an OIG Executive Staff member is obtained.

. The CMU is responsible for processing all complaints. Upon receipt of a complaint, the

CMU will complete the following steps:

1) Assign the complaint a case number. The case number is an 11-digit number
(0000-000-0000) designated as follows: Digits 1-4 denote the numerical
sequence of the complaint; digits 5-7 identify the state agency referenced in the
complaint; digits 8-11 correspond to the current year. (Note: investigative action
can begin upon assignment of case number without completion of remaining
steps. Also note that some 5-7 digits are associated with Office of the Welfare
Inspector General and/or Workers’ Compensation Board external crimes, not
employee misconduct cases that use a state agency code.)

2) Assign the complaint a case name. The case name should refer to the principal
subject of the complaint and will be the name of an individual (last name, first
name; if multiple subjects, case name will be principal subject, et. al.), or
agency/organization.

3) Assign the complaint a case type. The case type describes the specific
misconduct alleged in the complaint. Where there are multiple allegations, the
case type should refer to the most serious allegation. Check all individuals
(complainant, subject, witnesses, etc.) and business entities associated with the
complaint against information in Law Manager in order to determine possible
involvement with prior OIG investigations. The results of Law Manager
searches are to be included on the Complaint Intake Form.

4) The CMU shall prepare an electronic binder and a paper binder, which shall be
distributed on a weekly basis to the Inspector General and all members of the
Case Review Panel (“CRP”). The binders shall consist of all complaints
received in the prior week, as well as outstanding matters from prior weekly
CRP meetings (i.e., matters placed in “Preliminary Investigation” status by the
CRP to determine additional facts before CRP decision made, etc.).

2. Case Review Panel

A. The CRP consists of the Executive Deputy Inspector General, the Chief Deputy

Inspector General, and the Deputy Inspectors General. Other members of the Executive
Staff may participate. Members of the Executive Staff may be excused by the Inspector
General based on availability. In addition, the following OIG staff shall participate in
the CRP, along with OIG staff members they designate as being required to attend:

e Chief, Case Management Unit

e Chief Investigators

e Special Deputy for Communications and External Affairs

. The CRP shall discuss each new complaint and make a determination as to the actions to

be taken. The CMU Chief or CMU-designated staff shall document the actions taken by
the CRP for entry into OIG’s case management system. The determinations that may be

I NDEX NO. 904235-22
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1) No Action: There will not be any investigative activity in response to the complaint.

2) Referral: The complaint will be referred to the affected agency and/or another
agency having jurisdiction, and the CMU shall prepare a referral letter to the
agency/ies designated by the CRP, and will request a written response to OIG within
45 days. As appropriate CMU will also communicate to the complainant advising
him/her that his/her complaint has been referred and to what agency. The letter will
be signed by the Chief of CMU and will be maintained in the case management
system. CMU will also follow up with the respective agencies within 45 days if
CMU does not receive a response to the original referral letter.

3) Preliminary Investigation (“PI”): A matter will be considered outstanding and
discussed at the next CRP meeting if it is determined that additional facts are
necessary to decide whether the matter should be referred, opened as an
investigation, or deemed “No Action.” A staff member will be assigned the task of
gathering the additional information. Preliminary investigations are intended to be
completed within two weeks. If the preliminary investigation shows no merit, it will
be closed at CRP. If a preliminary investigation is conducted and it is determined at
CRP that it is unsubstantiated and there are no findings or recommendations, the
Chief Investigator, Deputy Chief Investigator, or investigator, with approval, will
send an email to CMU to close, refer or no action the case. The email should
contain a brief explanation as to why the case is being closed, referred, or no further
action is being taken.

4) Investigation: An OIG case shall be opened. Legal, Investigations and Audit staff
are assigned at the time the case is opened by CRP by respective Deputy Inspectors
General and Chief Investigators.

C. Upon completion of the CRP meeting, CMU staff is responsible for updating the OIG
case management system to reflect the disposition of each complaint. The CMU will
prepare a Complaint Intake Form for cases that are opened. Assigned staff shall be
notified by the case management system. Once the complaint is opened, CMU will also
add the initial complaint and supporting documents to the J:Drive.

3. Processing Non-Jurisdictional Correspondence (‘“Dead’) Complaints

A. Non-jurisdictional or “dead” complaints are complaints that the Inspector General lacks
jurisdiction to investigate. Complainants and/or agencies are advised that the matter
does not fall within the Inspector General’s jurisdiction. If the complaint was made by a
private citizen, the citizen is provided with the contact information for the agency/entity
that would have jurisdiction over the complaint. If the complaint falls within another
agency’s jurisdiction the complaint is sent to the agency for whatever action it deems
appropriate. No response is required by OIG. Chief Counsel should be consulted in
regard to any questions about OIG’s jurisdiction.

B. Once it has determined that the complaint does not fall within OIG's jurisdiction, the
CMU will assign a correspondence (dead) number.
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STATE OF NEW YORK
OFFICE OF THE ATTORNEY GENERAL

LETITIA JAMES STATE COUNSEL DIVISION
Attorney General Litigation Bureau

Writer Direct: (518) 776-2612
August 18, 2022

Office of the Clerk of the New York State Supreme Court
Supreme and County Courts

Albany County Courthouse

Albany, NY

Re: No Fee Authorization Letter in ...

Elena Ruth Sassower, Center for Judicial Accountability, Inc. v. New York State Joint
Commission on Public Ethics, et al.
Index No. 904235-22

Dear Clerk:

Submitted herewith for electronic filing please find Respondents’ Notice of Cross-
Motion, Memorandum of Law and accompanying supporting affidavits. As the Respondents are
agencies of the State of New York or individuals sued in their capacity as agents of the State of
New York, no fee is required to be paid for the filing of this motion.

Thank you kindly for your consideration of this matter.

Respectfully yours,

/s/ Gregery J. Redviguez
Gregory J. Rodriguez
Assistant Attorney General

cc: Petitioners (via NYSCEF)

The Capitol, Albany, NY 12224-0341 - (518) 776-2300 + Fax (518) 915-7738

~R:650"
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY
____________________ - ——————————— - ——————— X
CENTER FOR JUDICIAL ACCOUNTABILITY, INC.
and ELENA RUTH SASSOWER, individually and
as Director of the Center for Judicial Accountability, Inc, Index #: 904235-22
acting on their own behalf and on behalf of the People
of the State of New York & the Public Interest, VERIFIED AMENDMENT
TO JUNE 6, 2022 VERIFIED
PETITION/COMPLAINT

Petitioners/Plaintiffs,
-against-

NEW YORK STATE JOINT COMMISSION ON PUBLIC ETHICS,
LEGISLATIVE ETHICS COMMISSION,
NEW YORK STATE INSPECTOR GENERAL,

KATHY HOCHUL, in her official capacity as
GOVERNOR OF THE STATE OF NEW YORK,

ANDREA STEWART-COUSINS, in her official capacity as
TEMPORARY SENATE PRESIDENT, & the NEW YORK STATE SENATE,

CARL HEASTIE, in his official capacity as
ASSEMBLY SPEAKER, & the NEW YORK STATE ASSEMBLY,

LETITIA JAMES, in her official capacity as
ATTORNEY GENERAL OF THE STATE OF NEW YORK,

THOMAS DiNAPOLLI, in his official capacity as
COMPTROLLER OF THE STATE OF NEW YORK,

Respondents/Defendants.

TO THE SUPREME COURT OF THE STATE OF NEW YORK:
Pursuant to CPLR 83025(a), petitioners/plaintiffs amend their June 6, 2022 verified

petition/complaint to make the following four additions:

o
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114: “Respondent LETITIA JAMES [hereinafter ‘AG JAMES’]
Is amended to add the following, as a new paragraph, after the first paragraph:

“Pursuant to CPLR 83014 ‘A copy of any writing which is attached to a
pleading is a part thereof for all purposes.” The March 5, 2021 complaint to JCOPE
— Exhibit D-1 to the petition — furnishes all the graphic particulars and evidence of
the active, participating role of AG JAMES in the mass of corruption and larceny,
involving the state budget and the pay raises — of which she is a beneficiary,
“protected” by New York’s sham public protection/ethics authorities.”

115: “Respondent THOMAS DINAPOL I [hereinafter ‘Comptroller DINAPOL I’]
is amended to add the following, as a new paragraph, after the first paragraph:

“Pursuant to CPLR 83014 ‘A copy of any writing which is attached to a
pleading is a part thereof for all purposes.” The March 5, 2021 and June 27, 2013
complaints to JCOPE — Exhibit D-1 and Exhibit G to the petition, respectively —
furnish all the graphic particulars and evidence of the active, participating role of
Comptroller DINAPOLLI in the mass of corruption and larceny, involving the state
budget and the pay raises — of which he is a beneficiary, “protected” by New York’s
sham public protection/ethics authorities.”

1927-41: AS AND FOR A FIRST CAUSE OF ACTION
“Directing that the New York State Joint Commission on Public Ethics
Comply with Executive Law 8894.13(a) and (b) with Respect to Petitioners’
Seven Complaints — Starting with the Ministerial 15-Day Letters”

is amended to add to its title:
“. Alternatively, or Additionally, Declaring JCOPE’s Failure to Issue 15-

Day Letters to be a Violation of Lawful Procedure, Affected by Error of
Law, Arbitrary, Capricious, and/or an Abuse of Discretion.”

Consistent therewith, the “Prayer for Relief” (at p. 48) pertaining to the First Cause of Action is

amended to add the same language — and a new last paragraph of the First Cause of Action is

inserted, as follows:

“41-a. Petitioners’ entitlement to a declaration that JCOPE’s failure to issue
15-day letters was violative of lawful procedure, affected by error of law, arbitrary,
capricious, and an abuse of discretion” is pursuant to CPLR 83001 and CPLR
§7803.3.”

b
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1159-77: AS AND FOR A FIFTH CAUSE OF ACTION
“Directing that the New York State Inspector General Comply with the Mandates
of Executive Law Article 4-A and its own Policy and Procedure Manual,
Violated by its Handling of Petitioners®’ November 2, 2021 Complaint —
and Declaring the Provision of the Policy and Procedure Manual that Allows
the Inspector General to Take ‘No Action’ on Complaints involving ‘Covered Agencies’
to be Violative of Executive Law 853.1 and Void”

is amended to add to its title:

“. Alternatively, or Additionally, Declaring the Inspector General’s “No Action”
Determination with Respect to Petitioners’ November 2, 2021 Complaint
to be a Violation of Lawful Procedure, Affected by Error of Law, Arbitrary,
Capricious, and/or an Abuse of Discretion.”

Consistent therewith, the “Prayer for Relief” (at p. 49) pertaining to the Fifth Cause of Action is
amended to add the same language — and a new last paragraph of the Fifth Cause of Action is
inserted, as follows:
“T7-a. Petitioners’ entitlement to a declaration that the Inspector General’s
‘No Action” determination with respect to petitioners’ November 2, 2021 complaint

was a violation of lawful procedure, affected by error of law, arbitrary, capricious,
and/or an abuse of discretion is pursuant to CPLR §3001 and CPLR §7803.3.”
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one W
SLENA RUTH SABS0WER

LIS

Swaorn o before e this
i* day of September 2022

Notary Pukblic

PHILIP L. RODMAN
Maotary Public, State of Naw York
No. 0ZROE3535093
Qr:aiified in Wesichester, County
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Swaorn to before iie this
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ALBANY

- X

CENTER FOR JUDICIAL ACCOUNTABILITY, INC.

and ELENA RUTH SASSOWER, individually and

as Director of the Center for Judicial Accountability, Inc,

acting on their own behalf and on behalf of the People Index #: 904235-22
of the State of New York & the Public Interest,

Petitioners/Plaintiffs,
CPLR §2214(c) NOTICE
of Papers to be Furnished
to the Court

-against-
NEW YORK STATE JOINT COMMISSION ON PUBLIC ETHICS,
LEGISLATIVE ETHICS COMMISSION,
NEW YORK STATE INSPECTOR GENERAL,

KATHY HOCHUL, in her official capacity as
GOVERNOR OF THE STATE OF NEW YORK,

ANDREA STEWART-COUSINS, in her official capacity as
TEMPORARY SENATE PRESIDENT, & the NEW YORK STATE SENATE,

CARL HEASTIE, in his official capacity as
ASSEMBLY SPEAKER, & the NEW YORK STATE ASSEMBLY,

LETITIA JAMES, in her official capacity as
ATTORNEY GENERAL OF THE STATE OF NEW YORK,

THOMAS DiNAPOLLI, in his official capacity as
COMPTROLLER OF THE STATE OF NEW YORK,

Respondents/Defendants.

[pi— S S S — X

TO: Respondents/Defendants:

PLEASE TAKE NOTICE that pursuant to CPLR §2214(c), you are required to furnish the

Court with all “papers...necessary to the consideration of the questions involved” on the hearing of
petitioners’ June 23, 2022 notice of petition and their order to show cause as amended by the Court

on July 8, 2022 — presumably the September 19, 2022 return date fixed by the Court — and on the

1
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https://codes.findlaw.com/ny/civil-practice-law-and-rules/cvpny-cplr-rule-2214.html
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hearing of your August 18, 2022 cross-motion with respect to these, presumably the September 22,
2022 date on which you made it returnable.

In addition to the papers itemized by petitioners’ previous CPLR §2214(c) notice of papers to

be furnished to the Court (#60) (#64), served upon you on June 28, 2022, to which your August 18,

2022 cross-motion does not refer and which furnishes none of the papers, the following are to be
furnished to the Court, based on the affidavit and affirmation accompanying your August 18, 2022
cross-motion:

1.
Based on vour cross-motion’s August 18, 2022 affidavit
of JCOPE Director of Investigations and Enforcement Emily Logue,
now occupying that position at CELG:

a. Pertaining to her §8: any written document substantiating her assertion that
the 15-day letters required by Executive Law §94.13(a) were not “a discovery
device or investigative tool”.

b. Pertaining to her §14: any written document substantiating what she purports
to be “JCOPE’s interpretation of Executive Law 894(13)(a)”, namely
“Before a 15-day letter could be issued, JCOPE needed to determine (1) if the
complaint alleged misconduct by an individual subject to JCOPE’s
jurisdiction and (2) whether the alleged conduct by that individual, if proved,
would be violative of a law within JCOPE’s jurisdiction.”, thereby
eliminating from Executive Law §94(13)(a) that the complaint could be
against an “entity subject to the jurisdiction of the commission”.

c. Pertaining to her q15, 16, 17 regarding petitioners’ seven complaints to

1. any written document substantiating her 15 that the complaints made
only “broad, nonspecific claims that the POL was violated. ...contain
only conclusory, aggregate assertions against multiple public officials
without alleging how each individually purportedly engaged in
actions that amount to a personal conflict of interest proscribed under
POL §74. Information tending to establish a violation of POL, by
specific individuals subject to the POL, is entirely absent from
Petitioners’ complaints to JCOPE”;

ii. any written document substantiating her 416 that “the facts alleged
[did] not, under the law, constitute violations of POL” and, therefore,
“no 15-day letters could properly be formulated”;


https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=sZ6LLpL69A0XpWuOE39zww==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=sZ6LLpL69A0XpWuOE39zww==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=6uP_PLUS_x9YFhy8ndtYgnKheCA==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=D4ivYJdLj1gM8qYBtSMy1A==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=D4ivYJdLj1gM8qYBtSMy1A==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=D4ivYJdLj1gM8qYBtSMy1A==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=ac9UXb_PLUS_vv2ZJlQ/sKg9phA==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=PcPOI8zXPih41LJxQN8SRQ==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=q_PLUS_mdEVFnbbeE1RomjHHKnQ==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=Zge2OZAwlzc9gNOBMJsShA==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=Mhes8vGm0EUvmgkkn0iF9Q==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=eyYUp7WpGVe3rvUFtijcXw==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=aPl8SiDaJd5CFiJEvzZAWw==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=feTddVzYWkrfUHzE3Kc_PLUS_6Q==
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1il. any written document substantiating her 17 that “the facts alleged —
even if taken as established — would not support a violation of law
within JCOPE’s power to enforce” and, therefore, “a 15-day letter
could not be properly formulated”.

d. Pertaining to her {18:

1. any written document reflecting the existence of “JCOPE’s practice”
of presenting, “within the 60-day window”, “deficient” complaints
against persons within its ethics jurisdiction “to a full meeting of the
JCOPE Commissioners for their consideration and review of the facts
presented in the complaint before closing them”;

il. any written document as to when such “practice” began;

iil. any written document reflecting that such “practice” was not only
“within the time frame [of] petitioner’s last five complaints, (August
31, 2020 — April 13, 2022)”, but was the practice followed with
respect to “petitioner’s last five complaints™.

e. Pertaining to her 419:

1. any written document as to who originated “th[e] procedural
methodology” of presenting “to a full meeting of the JCOPE
Commissioners” the “deficient” complaints — JCOPE staff or JCOPE
commissioners;

il. any written document as to whether, pursuant to this “procedural
methodology”, the commissioners “closing” of the “deficient”
complaints was upon their voting to do so and, if so, was it by vote
upon each complaint individually or in bulk;

iil. any written document showing this “procedural methodology” to be
consistent with “PIRA’s legislative intent and with other provisions
of the statute and other applicable law” — and identifying the referred-
to “other provisions of the statute and other applicable law”.

f. Pertaining to her §21:

1. any written document reflecting why the “certain regulatory
amendments...found in 19 NYCRR Part 941.. first adopted under
SAPA on an emergency basis on January 25, 2022, and subsequently
adopted permanently on June 28, 2022” does not contain the
aforesaid JCOPE “practice”/*“procedural methodology” pertaining to
“deficient” complaints;

ii. any written document reflecting the aforesaid JCOPE “practice”/
“procedural methodology” in prior versions of 19 NYCRR Part 941.



[FTLED._ALBANY COUNTY CLERK 0970372022 10:47 PN I NDEX NO. 904235- 22

NYSCEF DOC. NO. 85 RECEI VED NYSCEF: 09/03/2022
Petitioners' September 3, 2022 CPLR §2214(c) Notice of Papers to be Furnished to the Court [R.655-661]

g. Pertaining to her q22:

1. any written document reflecting JCOPE’s interpretation that because
of “confidentiality restrictions contained in Executive Law §94”, it
could not inform complainants of the “closure” of their complaints
pursuant to Executive Law §94.13(b), as, for instance, written
notification of this interpretation to petitioners or inclusion of the
interpretation in JCOPE’s annual reports, together with a
recommendation for statutory amendment or clarification;

ii. any written document reflecting why, if JCOPE actually interpreted
“the confidentiality restrictions contained in Executive Law §94” as
barring it from informing complainants of “defective” complaints, of
the “closure” of their complaints, it was able to overcome same by its
2022 amending of 19 NYCRR Part 941, adding §941.3(d), materially
replicating the language of Executive Law §94.13(b) in stating:

“(d) Notice of Closure. If, upon receipt and review of a
matter, it is determined at any stage that there is no
violation, that any potential violation has been rectified, or
if the matter is closed for any other reason, the
Commission shall provide written notice as follows:

(1) to the Complainant, if any; ...”;

iil. any written document as to the number of “instances, prior to January
2022, [that] JCOPE Commissioners authorized a confidential
communication to the complainant in specific matters that a vote had
been taken on their complaint™;

1v. any written document as to whether “prior to January 2022, JCOPE
Commissioners authorized [any] confidential communication[s]” to
petitioners as to votes taken on their complaints — and, if so, how
many.

h. Pertaining to her 923: any written document explaining the reason for the
“amendment to 19 NYCRR Part 941 to include a new section relating to
JCOPE’s annual report” — 19 NYCRR Part 941.16(e) — a section repeating
Executive Law §94.9(1)(1)’s requirement that the annual report include “a
listing by assigned number of each complaint and referral received which
alleged a possible violation within the Commission’s jurisdiction, including
the current status of each complaint”, stating such to be “in the public
interest”.

1. Pertaining to the whole of her affidavit: any written document reflecting who
assisted her in its drafting, reviewed it for truthfulness and accuracy, and
determined she should not respond to the particularized allegations in the
petition pertaining to JCOPE, most importantly, 996, 16-26, 27-41, 42-47 —



https://ethics.ny.gov/system/files/documents/2022/02/19-nycrr-part-941_adjudicatory_amendments_2022-1-25__0.pdf
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such persons reasonably including JCOPE’s last executive director, Sanford
Berland, Esq., currently occupying that position at CELG.

1I.
Based on vour cross-motion’s undated affirmation
of Office of Inspector General Case Management Chief Leslie Arp, Esq.:

a. Pertaining to her 7:

1. any written document substantiating its footnote 2 that “Lucy Lang
was not appointed as New York’s Inspector General until November
29, 20217, in view of the fact that Governor Hochul announced the
appointment on October 21, 2021 — and petitioners’ November 2,
2021 complaint — Exhibit I (eye) the petition — reflects that the
appointment had already been made;

il. any written document reflecting why, if petitioners’ November 2,
2021 complaint was only deemed to be a “letter”’/“correspondence”
addressed to Inspector General Lang, it was acted upon by the
“November 10" 2021 weekly Case Review Panel”, rather than
furnished to the by-then appointed Inspector General Lang;

1il. any written document of the names and titles of the members of “the
November 10%, 2021 weekly Case Review Panel [who]...found the
letter difficult to decipher in that it did not provide any basis to
support its conclusory allegations and overall offered inaccurate
statements” — and the allegations and statements they deemed to be
“conclusory”, unsupported, or “inaccurate”;

iv. any written document of the names and titles of the “executive staff
[who], after reviewing the letter, concurred with CRP’s assessment”;

V. any written document that all these persons “collectively determined
that no action would be taken at that time”.

b. Pertaining to her 498-10:

1. any written document substantiating her inference that the only
communications the Office of the Inspector General (OIG) received
from petitioners following the November 2, 2021 “letter addressed to
Inspector General (‘IG”) Lucy Lang” was a December 17, 2021
“letter...addressed to managers at the former Joint Commission on
Public Ethics (‘JCOPE’)” — Exhibit B to the petition — and “On May
16,2022...correspondence addressed to IG Lang” — Exhibit K to the

petition;



https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=lSzTTRgMGFSDHBP46/dshQ==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=lSzTTRgMGFSDHBP46/dshQ==
https://www.governor.ny.gov/news/governor-hochul-announces-administration-appointments-nominations-and-recommendations
https://www.governor.ny.gov/news/governor-hochul-announces-administration-appointments-nominations-and-recommendations
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=si0kX67XX5/ZDMBSQyImcQ==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=PcPOI8zXPih41LJxQN8SRQ==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=Id/ASXqsXG4zaF7APIRgww==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=Id/ASXqsXG4zaF7APIRgww==
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il. any written document setting forth OIG’s policy of responding or not
responding to oral and written inquiries of complainants as to the
status of their complaints — or reflecting any legal impediment to
furnishing complainants with such information;

iii. any written document reflecting the names of the “OIG executive
staff’, referred to in her 99, who implicitly agreed with her
determination not to add “the December 17,2021 letter”...to the CRP
docket” and “determined that no further action was appropriate”,
other than adding it “to the assigned matter”;

iv. any written document reflecting how the OIG handled petitioners’
May 16, 2022 “correspondence to IG Lang” — such information being
completely absent from her 10, including (a) who determined that it
“incorrectly accused OIG staff of violating office policy and failing to
address allegations contained in her November 2, 2021 letter” — and
the basis for so-determining; (b) whether it was added “to the CRP
docket” or added “to the assigned matter”; and (c) that no response
would be communicated to petitioners.

C. Pertaining to her 911-12:

1. any written document establishing OIG’s compliance with “OIG Case
Management Policy 01017, whose particulars of non-compliance,
substantiated by documentary evidence including “OIG Case
Management Policy 01017, are specified by petitioners’ May 16,
2022 “correspondence to IG Lang” and their petition’s fifth cause of
action(959-77);

i1. any written document reflecting a determination that petitioners’
November 2,2021 complaint lacked “credibility” or specifying other
grounds for exercise of “discretion” to take “no action”.

d. Pertaining to the whole of her affirmation: any written document reflecting
who assisted her in its drafting, reviewed it for truthfulness and accuracy, and
determined she should not identify having read the petition and not respond
to its particularized allegations pertaining to the Inspector General, most
importantly, 998, 21-24, 59-77 — such persons reasonably including Inspector
General Lang.

PLEASE ADDITIONALLY TAKE NOTICE that your failure to make such production will

further entitle petitioners to the granting of the relief sought by their June 23, 2022 notice of petition,

their order to show cause, as signed by the Court, amended, on July 8, 2022, and their September 1,

2022 verified amendment to their June 6, 2022 verified petition/complaint.



https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=DsTSbwF1IpS1027UuJMbaA==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=8Zhtq77Ys/HotOEUk0c/Hg==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=q0rbmVUef_PLUS_K1S0gWsqYl_PLUS_w==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=q0rbmVUef_PLUS_K1S0gWsqYl_PLUS_w==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=feTddVzYWkrfUHzE3Kc_PLUS_6Q==
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Dated: September 3, 2022
White Plains, New York

Yours, etc.

Slong E52_Dtbgrgd 2P~

ELENA RUTH SASSOWER, unrepresented petitioner/plaintiff
individually & as Director of the Center for Judicial Accountability,
Inc., and on behalf of the People of the State of New York & the
Public Interest

10 Stewart Place, Apt. 2D-E

White Plains, New York 10603

914-421-1200

elena@judgewatch.org

TO: Assistant Attorney General Gregory Rodriguez
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ALBANY

____________________ - ——————————— - ——————— X

CENTER FOR JUDICIAL ACCOUNTABILITY, INC.

and ELENA RUTH SASSOWER, individually and

as Director of the Center for Judicial Accountability, Inc,

acting on their own behalf and on behalf of the People Index #: 904235-22
of the State of New York & the Public Interest,

September 15, 2022
Petitioners/Plaintiffs,

CPLR 83120 NOTICE

for Discovery & Inspection

-against-
NEW YORK STATE JOINT COMMISSION ON PUBLIC ETHICS,
LEGISLATIVE ETHICS COMMISSION,
NEW YORK STATE INSPECTOR GENERAL,

KATHY HOCHUL, in her official capacity as
GOVERNOR OF THE STATE OF NEW YORK,

ANDREA STEWART-COUSINS, in her official capacity as
TEMPORARY SENATE PRESIDENT, & the NEW YORK STATE SENATE,

CARL HEASTIE, in his official capacity as
ASSEMBLY SPEAKER, & the NEW YORK STATE ASSEMBLY,

LETITIA JAMES, in her official capacity as
ATTORNEY GENERAL OF THE STATE OF NEW YORK,

THOMAS DiNAPOLL, in his official capacity as
COMPTROLLER OF THE STATE OF NEW YORK,

Respondents/Defendants.

TO: Respondents/Defendants:
PLEASE TAKE NOTICE that pursuant to CPLR 83120, you are required to produce the

following documents in your possession, custody, or control, in electronic form,! to

1 22 NYCRR 8202.20-c(e): “The parties are encouraged to use the most efficient means to review
documents, including electronically stored information (‘ESI’), that is consistent with the parties’ disclosure
obligations under Article 31 of the CPLR and proportional to the needs of the case.”

1
R.662
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elena@judgewatch.org, or, if in paper, for inspection and copying at such location and time as

mutually agreed-upon by the parties, 20 days from today, to wit, Wednesday, October 5, 2022:

1) the documents itemized by petitioners’ June 28, 2022 CPLR §2214(c) notice
of papers to be furnished to the Court (#60) (#64) — these pertaining to
petitioners’ sixth through tenth causes of action;

2 the documents itemized by petitioners’ September 3, 2022 CPLR §2214(c)
notice of papers to be furnished to the Court (#85) — these pertaining to
petitioners’ first, second, and fifth causes of action.

These two CPLR §2214(c) notices, which “specify the target documents with sufficient
precision”,? are above-hyperlinked to the NYSCEF docket and herein incorporated by reference, as
if set forth in full.

PLEASE ADDITIONALLY TAKE NOTICE that, in conjunction with this notice, petitioners
have requested the Court to enforce your compliance pursuant to CPLR 83124, by their notice of
motion of today’s date.

Dated: September 15, 2022
White Plains, New York

Yours, etc.
s/Elena Ruth Sassower

ELENA RUTH SASSOWER, unrepresented petitioner/plaintiff
individually & as Director of the Center for Judicial Accountability,
Inc., and on behalf of the People of the State of New York & the
Public Interest

10 Stewart Place, Apt. 2D-E

White Plains, New York 10603

914-421-1200

elena@judgewatch.org

2 “Although [they] use the terms ‘and’ and ‘all’, they nonetheless specify the target documents with
sufficient precision” (Bardi v. Mosher, 197 A.D.2d 797, 798 (3" Dept. 1993).; See, also, New York Practice,
David Siegel//Patrick Connors (6™ ed. 2018) §362: “directed at ‘limited and specific subject matter”.

2
R.663

2


mailto:elena@judgewatch.org
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=sZ6LLpL69A0XpWuOE39zww==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=6uP_PLUS_x9YFhy8ndtYgnKheCA==
https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=F2Q/jAkU0oimwJXhDuyJlQ==
mailto:elena@judgewatch.org
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF ALBANY

-—-- X
CENTER FOR JUDICIAL ACCOUNTABILITY, INC.

and ELENA RUTH SASSOWER, individually and

as Director of the Center for Judicial Accountability, Inc, Index #: 904235-22

acting on their own behalf and on behalf of the People

of the State of New York & the Public Interest, September 15, 2022
Petitioners/Plaintiffs, Affidavit in Opposition to

Respondents’ August 18,

2022 Cross-Motion & in

Support of Petitioners’

September 15, 2022 Motion

for Sanctions, Summary

Judgment & Other Relief
-against-

NEW YORK STATE JOINT COMMISSION ON PUBLIC ETHICS,
LEGISLATIVE ETHICS COMMISSION,
NEW YORK STATE INSPECTOR GENERAL,

KATHY HOCHUL, in her official capacity as
GOVERNOR OF THE STATE OF NEW YORK,

ANDREA STEWART-COUSINS, in her official capacity as
TEMPORARY SENATE PRESIDENT, & the NEW YORK STATE SENATE,

CARL HEASTIE, in his official capacity as
ASSEMBLY SPEAKER, & the NEW YORK STATE ASSEMBLY,

LETITIA JAMES, in her official capacity as
ATTORNEY GENERAL OF THE STATE OF NEW YORK,

THOMAS DiNAPOLL in his official capacity as
COMPTROLLER OF THE STATE OF NEW YORK,

Respondents/Defendants.

-—-- - ---X

STATE OF NEW YORK )
COUNTY OF WESTCHESTER ) ss.:

ELENA RUTH SASSOWER, being duly sworn deposes and says:
1. I am the above-named unrepresented individual petitioner seeking

representation/intervention for myself and the unrepresented corporate petitioner, Center for Judicial

R.664

1 of
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Accountability, Inc. (CJA), by the New York State Attorney General, consistent with Executive Law
§63.1 and State Finance Law §123 et seq. I am fully familiar with all the facts, papers, and
proceedings heretofore had.

2. This affidavit is submitted in opposition to respondents’ August 18, 2022 cross-
motion to dismiss our June 6, 2022 verified petition/complaint and in reply to their opposition to the
TRO/preliminary injunction sought by our order to show cause, signed by the Court, amended, on
July 8, 2022 — which they have embodied in the memorandum of law accompanying their cross-

motion. Additionally, it is submitted in support of our entitlement to summary judgment pursuant to

CPLR §3211(c).

3. The facts and law pertaining to the foregoing are set forth by an analysis of
respondents’ August 18, 2022 cross-motion, which I wrote and to whose accuracy [ swear — Exhibit
A hereto (#88). It establishes that the cross-motion is not just frivolous, but a “fraud on the court”,
proving the truth of what I stated previously in five separate affidavits' — and directly to the Court on
July 7, 2022, to wit, that respondents have no defense to the petition’s ten causes of action, that we
have an entitlement to summary judgment as to all ten, and that, as to the sixth cause of action, we
had an entitlement, in the interim, to a TRO/preliminary injunction to prevent the ‘“ethics
commission reform act of 2022” from taking effect on July 8, 2022. The transcript of the July 7,
2022 oral argument is Exhibit C (#91). Correspondence pertaining thereto is Exhibits B-1 and B-2
(#89, #90).

4. Although the Court is vested with inherent and statutory powers to uphold the
integrity of the judicial process, without the necessity of a formal motion, petitioners are
simultaneously filing a notice of motion (#93) for the relief to which the analysis entitles them:

° costs and maximum sanctions pursuant to 22 NYCRR §130-1.1 et seq.;

! These are: (1) my June 6, 2022 affidavit (#32); (2) my June 21, 2022 affidavit (#43); (3) my June 23,
2022 affidavit (#47); (4) my June 28, 2022 affidavit (#61); and (5) my July 6, 2022 affidavit (#67).
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. referrals of respondents’ “misdemeanors” to criminal authorities and a
determination that would afford petitioners treble damages pursuant to
Judiciary Law §487;

J referrals of respondents to disciplinary and criminal authorities pursuant to

§100.3D(2) of the Chief Administrator’s Rules Governing Judicial Conduct.

5. The Court is also empowered, of its own initiative, to give notice that it is converting
respondents’ dismissal cross-motion to a motion for summary judgment in our favor pursuant to
CPLR §3211(c). Nevertheless, our accompanying notice of motion invokes CPLR §3211(c) so as to
secure our entitlement to summary judgment on the ten causes of action of our June 6, 2022 verified
petition/complaint (#1) and our September 1, 2022 verified amendment thereto (#84).>

6. Our entitlement to all the foregoing relief is further established by our June 28, 2022
CPLR §2214(c) notice to respondents to furnish papers to the Court (germane to our sixth through
tenth causes of action) (#60) and by our additional September 3, 2022 CPLR §2214(c) notice to
respondents (germane to our first and fifth causes of action (#85). Our accompanying notice of
motion therefore requests each be so-ordered. As CPLR §3124 provides us with a statutory means
to compel production by motion, we have also embodied the two CPLR §2214(c) notices into a
September 15, 2022 notice to respondents for discovery and inspection pursuant to CPLR §3120
(#86)— and our accompanying notice of motion includes same. The CPLR §3120 notice is Exhibit D
hereto (#92).

7. Finally, as to the threshold issue that I focally identified at the July 7, 2022 oral

argument (#91) and which our analysis further establishes (#88), Respondent Attorney General

2 The amendment adds language to the first cause of action, pertaining to JCOPE, and to the fifth cause
of action, pertaining to the Inspector General, so that they encompass, in addition to mandamus pursuant to
CPLR §7803(1), the relief available pursuant to CPLR §7803(3): “whether a determination was made in
violation of lawful procedure, was affected by an error of law or was arbitrary and capricious and/or an abuse
of discretion”.
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James’ violation of Executive Law §63.1, born of her direct financial and other personal conflicts of
interest, petitioners’ notice of motion now seeks her disqualification on those grounds.’

8. The Court ignored my entreaties concerning the Attorney General on July 7, 2022,
stating:

“The court further finds no grounds for disqualification [of the Attorney General].

That is an extraordinary remedy. The state of New York requires the state attorney

general to represent the state in all matters, and your allegation, without factual

support, that disqualification is necessary would deprive the state of its statutory

counsel here today.” (at p. 32).

That was an untrue statement then — and even more so now — and was not responsive to what I
beseeched the Court and what our order to show cause requested as “other and further relief”, to wit:
“requiring Attorney General James, a respondent/defendant, to furnish a sworn
statement that her representation of respondents/defendants, rather than
petitioners/plaintiffs, is based on a determination that they have a ‘merits’ defense to
this case, such that representing them is in the ‘interest of the state’, as Executive
Law §63.1 requires; and (ii) that her own direct financial and other interests in the
case, as in petitioners/plaintiffs’ March 5, 2021 complaint against her filed with
respondent/defendant Joint Commission on Public Ethics (Exhibit D to the
petition/complaint), does not require that she secure independent, outside counsel to
determine the ‘interest of the state’ pursuant to Executive Law §63.1 — and

petitioners/plaintiffs’ entitlement to representation”.

0. This was the third and last of the particularized “other and further relief” sought by
the order to show cause. The first was “disclosure by the Court of its financial and other interests in
this case, giving rise to [its] actual bias...” — and the particulars of the Court’s already manifested
actual bias were set forth by my July 6, 2022 moving affidavit (#67) and were the very reason for the
order to show cause (#66). The Court made no disclosure, instead manifesting further actual bias by

its oral decision (at pp. 29-31) that, as I stated at the July 7, 2022 argument, was “conclusory and

false” (at p. 33):

3 There are also conflict of interest issues pertaining to AAG Rodriguez and AAG Hamilton, including,
as to the latter her undisclosed prior employment at JCOPE: “Three Cuomo-tied hires spark JCOPE board
unrest” Albany Times Union, October 7, 2015; “New state ethics panel staffer 's pay tops old boss” Albany
Times Union, October 27, 2015.
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denying our entitlement to a TRO/preliminary injunction, established by our sixth
cause of action and June 28, 2022 CPLR §2214(c) notice — notwithstanding the
complete absence of any sworn statement or documentary evidence from respondents
in opposition and without affording us an evidentiary hearing — which the Court
justified by such fictions as “The petitioner fails to identify any legal basis why the
legislature cannot now abolish the same commission it created [by statute]” and that
at issue were “procedural irregularities alleged in connection with the drafting and
enacting of the budget”, when the issue was enactment via constitutional violations
and fraud, uncontested by respondents — and so obviously true from the record before
the Court as to leave no doubt what the outcome of an evidentiary hearing would be;

baldly asserting there were “no grounds” for Attorney General James’
disqualification, when the grounds, as particularized in the record, were uncontested
—and I summarized them at the oral argument;

baldly asserting that it found “no grounds or lawful authority at this time to transfer
the matter to federal court” — without addressing the grounds, legal authority, or any
of the particulars specified by the order to show cause, as follows:

“transferring/removing this case to federal court, including pursuant
to Article IV, §4 of the United States Constitution: ‘The United States
shall guarantee every State in this Union a Republican Form of
Government’, inasmuch as this Court and every justice and acting
justice of the Supreme Court of the 62 counties of New York State
are divested of jurisdiction to hear the case pursuant to Judiciary Law
§14 because of their direct financial and other interests and ‘rule of
necessity’ cannot be invoked by reason thereof — or, alternatively,
certifying the question to the Appellate Division, Third Department
or to the New York Court of Appeals”

I NDEX NO. 904235-22
RECEI VED NYSCEF: 09/15/2022

10.

By our instant notice of motion (#93), the Court now has an additional opportunity to

make disclosure and confront the jurisdictional bar of Judiciary Law §14, arising from its interests

and accounting for its manifested actual bias, mandating transfer/removal to federal court or

certification of the question.

1.

As for the memorandum of law that accompanies the notice of motion, I also wrote it

and swear to its truth.
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ELENA RUTH SASSOWER

Sworn to before me this
15" day of September 2022

Notary Public

CHARLES B. RODMAN
Notary Public, State of New York
No, 4620811

Qualified in Westchester Cpunty
Commission Expires ""'“rsl rm_;s
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Exhibit A:

Exhibit B-1:

Exhibit B-2:

Exhibit C:

Exhibit D:

TABLE OF EXHIBITS

Petitioners’ analysis of the August 18, 2022 cross-motion of Respondent Attorney
General Letitia James

Petitioners’ July 8, 2022 e-mail to Court — cc’ing AAG Rodriguez and AAG
Hamilton

Petitioners’ August 16, 2022 e-mail to court reporter — cC’ing AAG Rodriguez,
AAG Hamilton, & Court, with July 11, 2022 e-mail exchange

Transcript of the July 7, 2022 oral argument of petitioners’ order to show cause
for a TRO/preliminary injunction

Petitioners’ September 15, 2022 notice for discovery & inspection pursuant to
CPLR §3120
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ANALYSIS OF THE AUGUST 18, 2022 CROSS-MOTION

OF RESPONDENT ATTORNEY GENERAL LETITIA JAMES

CJA, et al. v. JCOPE, et al. -- (Albany Co. #904235-22)

“[A] plaintiff’s cause of action is valuable property within the generally accepted sense
of that word, and, as such, it is entitled to the protections of the Constitution.”,

Link v. Wabash Railroad Co, 370 U.S. 626, 646 (1962),
U.S. Supreme Court Justice Hugo Black writing in dissent,

with Chief Justice Earl Warren concurring

In this major lawsuit, with ten causes of action exposing the corruption of New York’s public
protection/ethics entities, enabling and abetting the corruption of New York state governance
involving an “off the constitutional rails” state budget and massive larceny of taxpayer monies,
including by pay raises to New York’s state judicial, executive, and legislative constitutional
officers based on “false instrument” reports, Respondent Attorney General Letitia James, a pay
raise beneficiary, is representing herself and her nine co-respondents. Appearing for her, “of
Counsel”, is Assistant Attorney General Gregory Rodriguez, whose August 18, 2022 cross-motion
(##79-82) to dismiss the June 6, 2022 verified petition is not just frivolous, but a “fraud on the
court”,! fashioned, from beginning to end, on knowingly false and misleading factual assertions,

material omissions,? and on law that is inapplicable, misstated, or both.

1 “Fraud on the court” is defined by Black’s Law Dictionary (7th ed. 1999) as:

“A lawyer’s or party’s misconduct in a judicial proceeding so serious that it undermines or

is intended to undermine the integrity of the proceeding.”

See, also CDR Creances S.A.S. v Cohen, et al., 23 N.Y.3d 307 (2014):

“Fraud on the court involves willful conduct that is deceitful and obstructionist, which
injects misrepresentations and false information into the judicial process ‘so serious that it
undermines . . . the integrity of the proceeding’ (Baba-Ali v State, 19 NY3d 627, 634, 975
N.E.2d 475, 951 N.Y.S.2d 94 [2012] [citation and quotations omitted]). It strikes a
discordant chord and threatens the integrity of the legal system as a whole, constituting ‘a
wrong against the institutions set up to protect and safeguard the public’ (Hazel-Atlas Glass
Co. v. Hartford-Empire, 322 U.S. 238, 246, 64 S. Ct. 997, 88 L. Ed. 1250, 1944 Dec.
Comm’r Pat. 675 [1944]; see also Koschak v Gates Const. Corp., 225 AD2d 315, 316, 639
N.Y.S.2d 10 [1% Dept 1996][‘The paramount concern of this Court is the preservation of

the integrity of the judicial process’]).”

2 60A New York Jurisprudence 2d (2001), 891 — Concealment: Generally:

“Fraud may be committed by suppression of the truth, that is, by concealment, as well as
by positive falsehood or misrepresentation.™ Where a failure to disclose a material fact is
calculated to induce a false belief, the distinction between concealment and affirmative
misrepresentation is tenuous; both are fraudulent.™ Thus, the suppression of material facts
which a person is, in good faith, bound to disclose is evidence of and equivalent to a false

representation.™

R.671
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Such litigation fraud repeats AAG Rodriguez’ comparable litigation fraud by his June 27, 2022
motion to dismiss the petition (##50-58), already demonstrated by petitioners’ June 28, 2022
opposing affidavit (##61-64). It additionally follows upon the fraudulent advocacy of his
colleague, Assistant Attorney General Stacey Hamilton, at the July 7, 2022 oral argument on
petitioners’ order to show cause for a TRO/preliminary injunction (##66-72), of which AAG
Rodriguez was furnished notice and the transcript proof.® That the Court permitted this prior
litigation fraud, indeed rewarded it, has plainly emboldened Attorney General James and her
subordinates to do the same a third time, secure in the belief that the Court, being a pay raise

beneficiary itself, will allow them to get away with everything.

The fundamental legal principle is as follows:

“when a litigating party resorts to falsehood or other fraud in trying to establish a
position, a court may conclude that position to be without merit and that the relevant
facts are contrary to those asserted by the party.” Corpus Juris Secondum, Vol 31A,
166 (1996 ed., p. 339);

“It has always been understood — the inference, indeed, is one of the simplest in
human experience — that a party’s falsehood or other fraud in the preparation and
presentation of his cause...and all similar conduct, is receivable against him as an
indication of his consciousness that his case is a weak or unfounded one; and that
from that consciousness may be inferred the fact itself of the cause’s lack of truth
and merit. The inference thus does not necessarily apply to any specific fact in the
cause, but operates, indefinitely though strongly, against the whole mass of alleged
facts constituting his cause.” II John Henry Wigmore, Evidence §278 at 133

(1979).

* * *

Table of Contents

AAG Rodriguez’ August 18, 2022 Notice of Cross-Motion.............oeviiiiniiiiiiiiieeiine, 4
The Affidavit of Emily Logue and Affirmation of Leslie Arp..........cooeiiiiiiiiiiinnenne. 5
AAG Rodriguez’ Memorandum of Law...........ooiiiiiiii 7
AAG Rodriguez Preliminary Statement (at pp. 1-3)....c.ooviiiiiiii e 7
AAG Rodriguez’ Argument (at PP. 3-26).....cueiniiriitit e 8
3 These are Exhibits B and C, respectively, to petitioners’ September 15, 2022 affidavit. This

analysis is Exhibit A.
2
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AAG ROAIIGUEZ” #1 (AL P. 4) ..o 11
“All Claims Brought by Center for Judicial Accountability, Inc. (‘CJA’)
Must be Dismissed”

AAG Rodriguez’ #2 (At PP. 4-8) ..o v 12
“Petitioners Lack Standing”
AAG Rodriguez’ #3 (At PP. 8-15) . uiuiiieiiie e 16
“Petitioners are Not Entitled to Mandamus Relief”
“a. First Cause of Action” (at pp. 9-13)....ooviiriiriiii e, 16
“b. Second and Fourth Causes of Action” (atpp. 13-14)..........ccceviiiiininni. 18
“c. Fifth Cause of Action” (at pp. 14-15) ..o, 19
AAG Rodriguez’ #4 (at pp. 15-16) .. .uonriniiiiii i 19

“To the Extent that Petitioners Seek a Writ of Prohibition,
Such Relief is Not Available”

AAG Rodriguez’ #5 (at pp. 16-18) ... .uiniiieiiiiie e 19
“Governor Hochul, Senate Temporary President Stewart-Cousins
and Assembly Speaker Heastie are Entitled to Immunity from Petitioners’ Claims”

AAG Rodriguez’ #6 (At P. 18) . ..ot 21
“Petitioners’ Claims Relating to Budget Negotiations Between
the Governor and the Legislature Should Be Dismissed”

AAG Rodriguez’ #7 (at pp. 18-19) ... uiiriiit i 22
“To the Extent Petitioners Challenge Legislative Rules,
Such Claims Should Be Dismissed”

AAG Rodriguez’ #8 (at pp. 19-23) ... iuiiiiiiii e 23
“Petitioners’ Constitutional Challenges to the FY2022-23 State Budget,
Budget Bills and the Public Officers Law Should be Dismissed”

As to Petitioners’ sixth cause of action (78-85).........covviiiiiiiiiiiiiini, 23

As to Petitioners’ seventh cause of action (986-90)............ccovviviiiiiiininn... 27
and their eighth cause of action (1191-96)

As to Petitioners’ ninth cause of action (997-105)...........ccceviiiiiiiiiiininnn 27
As to Petitioners’ tenth cause of action (106-114)............ccooiiiiiiiiinni. 28
3
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AAG Rodriguez’ #9 (at PP. 23-24) ... eniii e 28
“Attorney General James and Comptroller DiNapoli
are Not Proper Respondents”

* * %

AAG Rodriguez’ Auqust 18, 2022 Notice of Cross-Motion

AAG Rodriguez’ notice of cross-motion (#79) seeks dismissal of petitioners’ June 6, 2022 verified
petition/complaint (#1) pursuant to:

CPLR 83211(a)(1): “a defense is founded on documentary evidence”;

CPLR 83211(a)(3): “the party asserting the cause of action has not legal capacity to sue”;
CPLR 83211(a)(7): “the pleading fails to state a cause of action”; and

CPLR 8§7804(f): “an objection in point of law”.

It rests on what it describes as “the annexed Affidavit of Emily Logue, Affidavit of Leslie M. Arp,
and the accompanying memorandum of law.” The memorandum of law (#80) identifies that it is
in support of “respondents’ cross-motion to dismiss the petition/complaint”, but also — and in the
first instance —“in opposition to petitioners’ motion for preliminary injunctive relief”. In so stating,
AAG Rodriguez conceals that petitioners’ referred-to motion — their order to show cause that the
Court signed, as amended, on July 8, 2022 (#75) — “specifically” sought, if the TRO/preliminary
injunctive relief was denied:

“(a)  disclosure by the Court of its financial and other interests in this case, giving
rise to the actual bias demonstrated by its failure to have already granted a
TRO/preliminary injunction or to have scheduled oral argument on the TRO
and an evidentiary hearing on the preliminary injunction — as sought by
petitioners’ June 23, 2022 notice of petition — S0 as to render determination
prior to July 8, 2022;

(b) transferring/removing this case to federal court, including pursuant to
Article 1V, 84 of the United States Constitution: ‘The United States shall
guarantee every State in this Union a Republican Form of Government’,
inasmuch as this Court and every justice and acting justice of the Supreme
Court of the 62 counties of New York State are divested of jurisdiction to
hear the case pursuant to Judiciary Law §14 because of their direct financial
and other interests and ‘rule of necessity’ cannot be invoked by reason
thereof — or, alternatively, certifying the question to the Appellate Division,
Third Department or to the New York Court of Appeals;

(© requiring Attorney General James, a respondent/defendant, to furnish a
sworn statement that her representation of respondents/defendants, rather
than petitioners/plaintiffs, is based on a determination that they have a
‘merits’ defense to this case, such that representing them is in the ‘interest
of the state’, as Executive Law 863.1 requires; and (ii) that her own direct

4
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financial and other interests in the case, as in petitioners/plaintiffs’ March
5, 2021 complaint against her filed with respondent/defendant Joint
Commission on Public Ethics (Exhibit D to the petition/complaint), does
not require that she secure independent, outside counsel to determine the
‘interest of the state’ pursuant to Executive Law 863.1 — and
petitioners/plaintiffs’ entitlement to representation”. (at 13)

The notice of cross-motion is unsupported by any affirmation or affidavit from AAG Rodriguez
or anyone else identifying the legal authority pursuant to which Attorney General James is
representing respondents or that such representation is based on a determination that it is in the
“interest of the state”, as Executive Law 863.1 mandates, and that Attorney General James’
financial and other conflicts of interest do not require designation of outside counsel.

Nor does AAG Rodriguez support his cross-motion with an affirmation or affidavit attesting to the
truth and accuracy of such factual assertions as he makes in his accompanying memorandum of
law* — therefore unsworn, just as the assertions made by AAG Hamilton at the July 7, 2022 oral
argument of the TRO/preliminary injunction (#91).

The Affidavit of Emily Logue and Affirmation of Leslie Arp

Neither the affidavit of Emily Logue (#81), who identifies herself as Director of Investigations and
Enforcement at JCOPE — and now CELG — nor the affirmation of Leslie Arp (#82), who identifies
herself as Chief of the Case Management Unit in the Office of the Inspector General (OIG), are
sufficient for any purpose, other than for perjury prosecutions of Ms. Logue and Ms. Arp®and as
reinforcement of petitioners’ entitlement to summary judgment on their verified petition.

Common to both sworn statements is that they outrightly lie about petitioners’ complaints and
make assertions as to policy and procedure for which they furnish no documentary support —
because they are false.

Thus, according to Ms. Logue (115), petitioners’ seven complaints to JCOPE — Exhibits A, B, C,
D, E, F, G to the petition — only made “broad, nonspecific claims that the POL was
violated...contain only conclusory, aggregate assertions against multiple public officers without
alleging how each individually purportedly engaged in actions that amount to a personal conflict
of interest proscribed under POL 74. Information tending to establish a violation of the POL, by
specific individuals subject to the POL, is entirely absent from Petitioners’ complaints to JCOPE.”

Although Ms. Logue concedes (at 17) that JCOPE was required to send out 15-day letters under
its Executive Law §894.13(a), she purports that because petitioners’ complaints were so deficient

4 “Affidavits shall be for a statement of the relevant facts, and briefs shall be for a statement of the

relevant law.”, 22 NYCRR §202.8(c) — “Motion procedure”.

° “False swearing in either an affidavit or CPLR 2106 affirmation constitutes perjury under Chapter
210 of the Penal Law”, §205 “Affidavits”: New York Practice, David Siegel (5" ed. 1999); “Those who
make affidavits are held to a strict accountability for the truth and accuracy of their contents.”, 2 Carmody
Wait 2d §4:12, citing “In re Portnow, 253 AD 395, 398 (2" Dept. 1938).

5
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none could be sent, or even formulated, as “the facts alleged [did] not, under the law, constitute
violations of the POL” (116) and “even if taken as established — would not support a violation of
law within JCOPE’s power to enforce” (117).

Ms. Arp’s perjury is even more extreme, as she does not even acknowledge that petitioners filed a
complaint with OIG, except in her last paragraph (112) almost as a post-script. According to Ms.
Arp, petitioners” November 2, 2021 letter — Exhibit | (eye) to the petition (#17) — was “difficult to
decipher in that it did not provide any basis to support its conclusory allegations and overall offered
inaccurate statements”, and, therefore, pursuant to OIG policy and Executive Law Acrticle 4-A, it
was within OIG’s “discretion” for “no action” to be taken with respect thereto (117-12)

These characterizations of petitioners’ complaints — by which Ms. Logue and Ms. Arp justify the
inaction of JCOPE and OIG — are frauds immediately verifiable from the face of the complaints,
each fact-packed and furnishing, via hyperlinks, a mountain of prima facie, open-and-shut
evidence of particularized corrupt and larcenous conduct by specified public officers, motivated
by financial, political, and personal interests — mandating investigation and rendering any
“discretion” a flagrant abuse and breach of duties.

Equally egregious — and perjurious — is Ms. Arp’s assertion (110) that petitioners’ May 16, 2022
letter to IG Lang “incorrectly accused OIG staff of violating office policy”. There is nothing
incorrect about that letter — Exhibit K to the petition (#19) — and its recital of OIG’s violations,
substantiated by documentary evidence that Ms. Arp has withheld, focuses on the same “Case
Management Policy: 0101 that she attaches as Exhibit A to her affirmation on the bald pretense
that it was adhered to. All the particulars of the May 16, 2022 letter — plainly within Ms. Arp’s
knowledge to be disputed or contested, if she could — are unrebutted by her, as are the allegations
of petitioners’ fifth cause of action (1159-77), entitling them to its relief, including a declaration
that the provision of “Case Management Policy: 0101 allowing the IG to take “no action” on
complaints involving “covered agencies” is “overbroad” and a clear violation of Executive Law
853.1 (173).

Finally, Ms. Logue assists AAG Rodriguez in raising a bogus standing defense by her affidavit’s
17-8 purporting that the purpose of 15-day letters is solely to provide due process for the
complained-against party — in other words, petitioners are not within its “zone of interest”. This,
too, is perjury — and so-revealed by 19 NYCRR Part 941 et seq., which Ms. Logue identifies that
JCOPE adopted on an emergency basis on January 25, 2022 and made permanent on June 28, 2022
(at 1921, 23). Clear from its §8941.3(a)(1)(i) is that due process to the complained-against is NOT
its exclusive “zone of interest”, as it states:

“While any response submitted [to a 15-day letter] will be reviewed by the
Commission, the Commission is not precluded from voting to commence a

6 To accommodate the deceit of “discretion”, petitioners have filed a September 1, 2022 verified
amendment to their verified petition (#84) so as to expressly embrace as to both JCOPE and OIG
declarations pursuant to CPLR §7803.3 that their handling of petitioners’ complaints was in “violation of
lawful procedure, affected by error of law, arbitrary, capricious, and/or an abuse of discretion”.
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substantial basis investigation prior to receiving a Respondent’s written response.”
(underlining added).

To further demonstrate the perjury of Ms. Logue’s affidavit and Ms. Arp’s affirmation, petitioners
have filed a September 3, 2022 notice to respondents to furnish records to the Court pursuant to
CPLR §2214(c) (#85).

AAG Rodriguez’ Memorandum of Law

AAG Rodriguez’ Introductory Paragraph (at p. 1)

As with his notice of cross-motion, AAG Rodriguez does not purport that his memorandum of law
(#80) responds to anything other than petitioners’ requested preliminary injunctive relief and their
verified petition. In other words, not the “other and further relief” identified by their order to show
cause (13) the Court signed on July 7-8, 2022, above-quoted, pertaining to:

(1) disclosure by the Court of its financial interests and other relationships,
accounting for its already manifested actual bias;

(2) transfer/removal to federal court, as all state judges are divested of jurisdiction
pursuant to Judiciary Law 814 by reason of their financial and other interests;

(3) Attorney General James’ “interest of the state” duty pursuant to Executive Law
863.1 and her disqualification for financial and other interests.

Nor does his memorandum of law purport to respond to the June 23, 2022 notice of petition (#46),
which also contained, as “other and further relief”, removal/transfer to federal court and Attorney
General James’ Executive Law 8§63.1 mandate and disqualification for interest (at 114).

AAG Rodriguez Preliminary Statement (at pp. 1-3)

AAG Rodriguez’ first paragraph (at p. 1), by its very first sentence, conceals that this “hybrid”
lawsuit is additionally a “State Finance Law Article 7-A citizen-taxpayer action” — a fact the
petition repeatedly identifies, starting at its §1. His first paragraph also mischaracterizes the
mandamus petitioners seek as to JCOPE’s annual reports, which is not limited to 2021 and 2022,
and as to LEC’s annual reports, which is not limited to issuance for 2020 and 2021 — facts verifiable
from the petition’s second and fourth causes of action (442-47, 54-58) and its “Prayer for Relief”
(at p. 48).

As for AAG Rodriguez’ second paragraph (at p. 2) pertaining to petitioners’ order to show cause,
signed by the Court, as amended, on July 8, 2022, he cites to and quotes from only the first two of
its three branches, entirely omitting the above-quoted third branch of “other and further relief”.

AAG Rodriguez’ remaining paragraphs then summarize his argument (at pp. 2-3), the deceit and
fraudulence of which is below particularized.
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AAG Rodriguez’ Argument (at pp. 3-26)

Completely absent from AAG Rodriguez’ 23-page argument is any identification of the controlling
standard governing CPLR 83211(a)(7) dismissal motions for failure to state a cause of action —
reflective of his knowledge that he has flagrantly flouted it. As stated by the Court of Appeals in
Leon v. I;/Iartinez, 84 NY2d 83, 87-88 (1994) — and routinely repeated in Third Department
decisions’:

“We accept the facts as alleged in the complaint as true, accord plaintiffs the benefit
of every possible favorable inference, and determine only whether the facts as
alleged fit within any cognizable legal theory”.

Such “facts as alleged in the complaint” are ALL alleged facts. As the Third Department stated in
Haire v. Bonelli, 57 A.D.3d 1354, 1355 (2008):

“When courts consider a motion under CPLR 3211, pleadings are afforded a liberal
construction, with all alleged facts accepted as true” (underlining added), citing
Leon v Martinez.

The Court of Appeals termed this “the well known principle”, stating, in Barr v. Wackman, 36
N.Y.2d 371, 375 (1975):

“We note at the outset the well known principle that on a motion to dismiss for
failure to state a cause of action every fact alleged must be assumed to be true and
the complaint liberally construed in plaintiff's favor (see, e.g., Sage v Culver, 147
NY 241, 245 [1895]” (underlining added).

It was, therefore, frivolous for AAG Rodriguez to cross-move to dismiss the petition for failure to
state a cause of action unless he could identify ALL the accepted-as-true allegations which, taken
together, failed to state a cause of action.

However, because respondents have no defenses to the allegations of petitioners’ ten causes of
action —thereby establishing defendant Attorney General James’ duty, pursuant to Executive Law
863.1, to be representing petitioners — AAG Rodriguez conceals virtually ALL the allegations and
certainly ALL the material allegations and their substantiating particulars.

Similarly, he omits any discussion of —and caselaw for — what constitutes “documentary evidence”
for purposes of dismissal pursuant to CPLR 83211(a)(1). Indeed, AAG Rodriguez does not even
identify, other than inferentially, the “documentary evidence” on which he is relying. Here, too,
such bespeaks his knowledge that in actuality he has no “documentary evidence” rebutting the
particularized allegations of the petition and the causes of action based thereon.

! As illustrative, Matter of Tammy TT v. Charles TT, 204 A.D.3d 1336, 1337 (3" Dept. 2022); Matter
of Munoz v. Annucci, 195 A.D.3d 1257, 1263 (3" Dept. 2021); Gagnon v. Village of Cooperstown, NY, 189
A.D.3d 1724, 1725 (3" Dept. 2020); Laker v. Association of Prop. Owners of Sleepy Hollow Lake, Inc.,
172 A.D.3d 1660, 1662 (3 Dept. 2019); Loch Sheldrake Beach & Tennis Inc. v. Akulich, 141 A.D.3d 809,
814 (3" Dept. 2016).
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Thus, for example, neither Ms. Logue’s affidavit nor Ms. Arp’s affirmation qualify as
“documentary evidence”, as “an affidavit cannot constitute ‘documentary evidence’ because its
content can be controverted by other evidence — such as another affidavit.” McKinney’s
Consolidated Laws of NY Annotated, 7B, C:3211:10 “Defense Based on Documentary
Evidence” (2016); New York Practice, Siegel/Patrick Connors (6" ed. 2018), §259
“affidavits...can’t be made the basis of a paragraph 1 motion”.

Then, too, AAG Rodriguez conceals that because this is a declaratory judgment and citizen-
taxpayer action, the pertinent causes of action of the petition cannot be “dismissed” — as his notice
of cross-motion simplistically requests and his memorandum repeats. Rather, the situation is more
complex. As stated in New York Practice, Siegel/Connors (6" ed. 2018) §440 :

“If a plaintiff in an ordinary action fails to establish entitlement to relief, the result
is a dismissal of the complaint. In a declaratory action, ‘the court should make a
declaration, even though the plaintiff is not entitled to the declaration he seeks’.™
A mere dismissal is not appropriate.™ The court must determine the rights of the
parties to the dispute involved and, if the defendant prevails, the declaration should
simply go the defendant’s way.™

If the defendant should move to ‘dismiss’ the complaint in a declaratory
judgment action for failure to state a cause of action under CPLR 3211(a)(7), it will
only present for consideration the issue of whether a cause of action for declaratory
relief is set forth and not the question of whether the plaintiff is entitled to a
favorable declaration.™ Therefore, a motion to dismiss a cause of action for
declaratory judgment should be denied if the pleading ‘is sufficient to invoke the
court’s power to render a declaratory judgment...as to the rights and other legal
relations of the parties in a justiciable controversy.’fns If, however, there are no
questions of fact, the motion should be treated as one seeking a declaration in
defendant’s favor and treated accordingly.

As is true in any judgment in any action, the court can shape its judgment
in a declaratory action to suit the needs of the occasion.™® If the court declines to
render a declaration altogether, it must state its grounds.™’

If will be recalled that the declaration need not be sought alone but can be
joined with any other relief the plaintiff is entitled to, legal or equitable.™ If the
proof sustains a right to such other relief, the judgment should include it along with
the declaration.”

In lieu of presentation of such fundamental law and principles — exposing the frivolousness and
fraud of his cross-motion — AAG Rodriguez presents an argument consisting of two points, whose
very structuring is a deceit.

Thus, his Point | (at p. 3) entitled “Petitioners’ Motion for a Preliminary Injunction Should be

Denied” spans 23 pages (pp. 3-26) to the end of his memorandum, except for its final three
sentences under two headings, as follows (at p. 26):
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“POINT II
Respondents’ Cross-Motion to Dismiss the Petition Should Be Granted

For the reasons that Petitioners cannot ultimately establish that they are
likely to succeed on the merits of their claims, the Petition fails to state a cause of
action. Accordingly, Respondents’ cross-motion to dismiss the Petition should be
granted in its entirety with prejudice.

CONCLUSION

For the above reasons, Petitioners’ motion for a preliminary injunction
should be denied, and Respondents’ cross-motion should be granted in its entirety

with prejudice.”

In other words, AAG Rodriguez’ Point Il for dismissal of the petition’s ten causes of action rests
on his Point | pertaining to the preliminary injunction. Yet, petitioners’ order to show cause for a
preliminary injunction related not to their ten causes of action, but only to the “ethics commission
reform act of 2022” — the subject of their sixth cause of action (1178-85).

As stated by petitioners’ July 6, 2022 affidavit in support of their order to show cause (#67):

“3. Petitioners’ request for a TRO and/or preliminary injunction... rests on our
summary judgment entitlement to the granting of our verified petition’s sixth cause
of action (#1, at 1178-85), which, additionally, is the third branch of our June 23"

notice of petition:

‘declaring unconstitutional, unlawful, and void Part QQ of
Education, Labor, Housing, and Family Assistance Budget Bill
#S.8006-C/A.9006-C — the ‘ethics commission reform act of 2022’
— enacted in violation of mandatory provisions of the New York

299

State Constitution, statutes, legislative rules, and caselaw....””.

Consequently, AAG Rodriguez’ Point I pertaining to the preliminary injunction should have been
confined to the sixth cause of action, with possible inclusions from the seventh. However, because
he has no defense to it, he piles into his Point I-A “Petitioners Fail to Demonstrate a Likelihood of
Success on the Merits” (pp. 4-24) the other nine causes of action, asserting as to them — and the
sixth cause of action which he effectively buries (at pp. 22) — such frauds and deceits as he believes

will serve for dismissal of each.
Before doing so, his prefatory Point | (at p. 3) states:
“As an initial matter, Petitioners’ request for a preliminary injunction is improper

‘because it would upset, rather than maintain, the status quo and would effectively
grant the ultimate relief sought.” Moltisanti v East Riv. Hous. Corp., 149 A.D.3d

530, 531 (1%t Dept. 2017).”
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AAG Rodriguez does not reveal that it was the Court’s July 7, 2022 denial of the TRO that resulted,
the next day, in changing “the status quo” that petitioners sought to maintain by their order to
show. Indeed, he essentially conceals the denial of the TRO, stowing it in a footnote (fn.1) and
without elaboration as to the basis for the Court’s denying same (Ex. C, pp. 29-31).

He then argues mootness in his Point I-B.2 “Balancing of the Equities” (at p. 25) (“Petitioners’
demanded relief of staying ECRA from taking effect on July 8, 2022 is now moot, [] with JCOPE
having been abolished”) — and quotes, in his Point I-B.1 “Irreparable Harm” (at pp. 24-25),
petitioners’ assertion that their first two causes of action for mandamus against JCOPE would be
moot, absent an injunction prior to July 8, 2022 — which is what he also asserts in his Point I-A (at
pp. 9, 13-14).

That AAG Rodriguez argues as if granting a TRO/preliminary injunction is possible is because, in
fact, it is — as reflected by the sole case he cites in his Point I-B.2 (at p. 25): 21 Tech LLC v. GCOM
Software LLC, 2022 N.Y. Misc. LEXIS 728 (Sup. Ct. Albany Cty. Feb 24, 2022) (Platkin, J.)”,
where, referring to the burden on the party seeking an injunction, Judge Platkin states (at pp. 5-6):

“The burden is even higher for a party seeking a mandatory preliminary injunction
— one that alters the status guo by compelling an affirmative act or that provides
the movant with substantially all of the ultimate relief that it seeks in the litigation”.
(underlining added).

In any event, clear from the record is petitioners’ belief that after July 7, 2022 their
TRO/preliminary injunction would not be obtainable®— but their entitlement to summary judgment
would be. And encapsulating this, petitioner Sassower’s parting words to the Court, on July 7,
2022:

“You have no evidence on which to deny the TRO. We’ll be back with the granting
of the sixth cause of action to which [respondents] have no defense, summary
judgment on every cause of action.” (Tr. 37).

Below is petitioners’ rebuttal to the nine numbered sections of AAG Rodriguez’ Point I-A (at pp.
4-24), in substantiation of their summary judgment entitlement as to “every cause of action”.

AAG Rodriguez’ #1 (at p. 4)
“All Claims Brought by Center for Judicial Accountability, Inc. (‘CJA”)
Must be Dismissed”

AAG Rodriguez here conceals that petitioners are expressly acting “on behalf of the People of the
State of New York and the public interest” and that they have raised, as a threshold issue, their
entitlement to the Attorney General’s representation, pursuant to Executive Law 863.1, because
they — not respondents — are upholding the “interest of the state” — and that this is proven by the
Attorney General’s litigation fraud, in the absence of any legitimate defense.

8 See petitioners’ June 28, 2022 affidavit (#61 at 13); petitioners’ July 6, 2022 affidavit (#67 at
11112-13); transcript of July 7, 2022 oral argument (#91, at pp. 4, 25-27, 37).
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It may also be presumed that the reason AAG Rodriguez conceals, at his page 1, that this “hybrid”
lawsuit is also a citizen-taxpayer action is because State Finance Law Article 7-A expressly
contemplates that the Attorney General will involve himself as plaintiff or on behalf of plaintiffs
to ensure merits determination of wrongful, illegal and unconstitutional expenditures of taxpayer
monies (State Finance Law §123-A, §123-C, §123-D, §123-E).°

As “any claims alleged in the Petition on behalf of Petitioner CJA” are also alleged by petitioner
Sassower, they continue through her, making dismissal of CJA’s claims “of little practical
consequence”. Cf., Cass v. New York, 88 AD2d 305, 308 (3" Dept. 1982), dismissal of action
against the state as being “a result of little practical consequence since the two State officers
[Comptroller and Chief Administrator of the Courts] remain as parties defendants.”

AAG Rodriguez’ #2 (at pp. 4-8)
“Petitioners Lack Standing”

AAG Rodriguez here relies on inapplicable and misleading caselaw and factual falsehood in
seeking dismissal for lack of standing, which not until his last sentence (at p. 8) does he identify
as pursuant to CPLR 83211(a)(3).

With respect to petitioners’ five mandamus causes of action, AAG Rodriguez purports that
petitioners are without standing because they have not suffered injury distinct from that of the
general public and that they do not “fall within the zone of interests or concerns sought to be
promoted or protected by the statutory provision under which the agent has acted”. This is false,
as AAG Rodriguez would reasonably know, including from the December 18, 2018 decision in
Cox v. JCOPE, cited and linked by petitioners’ first cause of action (at 141). In that decision,
Albany Supreme Court rejected JCOPE’s attempt to invoke a defense of standing, stating (at p. 5):

“To the extent the Commission is advancing petitioners’ lack of standing here, it is
without merit, as ‘[s]tanding has been granted absent personal aggrievement where
the matter is one of general public interest.” Police Conference of N.Y. v.
Municipal Police Training Council, 62 AD2d 416, 417 (3d Dept. 1978). In such
case, a ‘citizen may maintain a mandamus proceeding to compel a public officer to
do his [or her] duty.” Matter of Hebel v. West, 25AD3d 172, 176 (3d Dept.
2005)...see Matter of Schenectady County Benevolent Assn. v. McEvoy, 124
AD2d 911,912 (3" Dept. 1986). As ‘the overall purpose and spirit of Executive
Law 94...is to strengthen the public’s trust and confidence in government,’(Matter
of O’Connor v. Ginsberg,106 AD3d 1207, 1211 (3d Dept. 2013) (citations
omitted)) the Court finds that the matter here is one of general public interest, and
petitioners have standing to bring this proceeding.” (hyperlinking added).

As stated more than 40 years before by the Fourth Department in Albert Ella Bldg. Co. v. New
York State Urban Dev. Corp., 54 A.D.2d 337, 342 (1976):

9 AAG Rodriguez’ June 27, 2022 dismissal motion had also concealed that petitioners’ lawsuit is a

citizen-taxpayer action — a fact pointed out by petitioners’ June 28, 2022 opposing affidavit (#61 at 13).
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“As a general rule, where a citizen, in common with all other citizens, is interested
in having some act of a general public nature done, devolving as a duty upon a
public body or officer refusing to perform it, the performance of such act may be
compelled by a proceeding brought by such citizen against a body or officer. This
is especially so where the matter involved is one of great public interest, and
granting the relief requested would benefit the general public (24 Carmody-Wait
2d, N Y Civ Prac, §145.255). The office which the citizen performs is merely one
of instituting a proceeding for the general benefit, the only interest necessary is that
of the people at large (People ex rel. Stephens v Halsey, 37 N.Y. 344; 24 Carmody-
Wait 2d, N Y Civ Prac, 8145.255). Any citizen may maintain a mandamus
proceeding to compel a public officer to do his duty (Matter of Cash v Bates, 301
N.Y. 258; Matter of Andresen v Rice, 277 N.Y. 271; Matter of McCabe v
Voorhis, 243 N.Y. 401; Matter of Yerry v Goodsell, 4 A.D.2d 395, 403 affd 4
N.Y.2d 999). ... Standing has been granted absent personal aggrievement where
the matter is one of general public interest (8 Weinstein-Korn-Miller, N Y Civ Prac,
par 7802.01,n 2).”

Having concealed this principle, dispositive that personal injury and zone of interest are non-

issues, AAG Rodriguez purports (at p. 5):

In Sassower v. Comm'n on Judicial Conduct of N.Y., 289 A.D.2d 119 (1st
Dept. 2001), Petitioner Sassower brought an Article 78 proceeding seeking to
compel the Commission on Judicial Conduct to investigate her complaint of
judicial misconduct. Id. at 119. The First Department held that ‘inasmuch as
petitioner has failed to demonstrate that she personally suffered some actual or
threatened injury as a result of the putatively illegal conduct, she lacks standing to
sue the Commission.” Id. Similarly here, Petitioners cannot show that they suffered
actual injury as a result of JCOPE’s alleged wrongful conduct. See Matter of
Thomas v. N.Y.C. Dep 't of Educ., 137 A.D.3d 642, 643 (1st Dept. 2016). Moreover,
Petitioners do not ‘fall within the zone of interests . . . sought to be promoted or
protected’ by Executive Law §94.13(a). See id. The former version of Executive
Law 894.13(a), in place during JCOPE’s tenure, was designed to protect the subject
of a complaint filed with JCOPE so that he/she has notice of the alleged violations
and is able to prepare a defense against the alleged violations. See Affidavit of
Emily Logue (‘Logue Affd.”), 117, 8. Therefore, Petitioners’ first cause of action
should be dismissed pursuant to CPLR 3211(a)(3) for lack of standing.”
(hyperlinking added).

Apart from the fraudulence of the Sassower v. Commission on Judicial Conduct decision,* the
decision in Cox v. JCOPE establishes — in the relevant context of JCOPE, not some other entity —

10 The fraudulence of the decision is in the record by, inter alia, petitioners’ June 27, 2013 complaint
to JCOPE — Exhibit G to the petition, which rests on CJA’s October 27, 2011 opposition report to the

Commission on Judicial Compensation’s August 29, 2011 report. A substantiating free-standing exhibit to
the opposition report is the last motion at the Court of Appeals in Sassower v. Commission on Judicial

Conduct, detailing the fraudulence of the First Department’s six-sentence decision by an annexed analysis,
including the completely conclusory third sentence as to standing (at pp. 15-16) on which AAG Rodriguez
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